
Does everybody in the legal 
industry embrace technology? You 
might think so, but certain anec-
dotes give me pause.

For instance, a recent National 
Post headline announced: “Trial 
adjourned due to lawyer’s laptop.” 
According to the article, an 
Ontario justice agreed with the 
Crown prosecutor, who labelled 
said defence lawyer’s laptop an 
“electronic recording device,” and 
told him to shut it off.

Since the defence lawyer in this 
stunt-driving case had all his infor-
mation on the computer and could 
not proceed without it, the justice 
adjourned the trial till summer.

More recently, CourtCanada 
Ltd. brought a suit against the 
Attorney General of Ontario for 
not expanding the use of OSCAR, 
CourtCanada’s online attendance 
booking system, beyond the 
estates and commercial lists.

Here’s the money quote from 
the statement of defence, as 
reported in The Lawyers Weekly: 
“In the period from July 2009 to 
June 2010, only 52 matters, or 
.073 per cent of all matters booked 
in Commercial Court were 
reserved by lawyers using OSCAR.” 
The remainder went through 
phone calls, faxes and email.

Few (if any) statistics support 
the conclusions these anecdotes 
imply. But that doesn’t stop cer-
tain lawyers from weighing in on 
the matter.

British Columbia Prosecution 
Service Crown Counsel Nils Jen-
sen published a slaw.ca post head-
lined: “Are Technophobes Negli-
gent?” Jensen gives no quarter as 
he writes “…a lawyer who refuses 
to use modern technology is as 
negligent as the doctor who refuses 
to use modern technology. The 
only difference between the two 
when things go sideways? The 
lawyer needn’t be concerned about 
liability. No one will ever be able to 
prove that the case was lost 
because the lawyer refused to use 
courtroom technology.”

But technophobes, at least in 
large firms, likely aren’t too con-
cerned. After all, basic activities in 
the practice of law can be done on 
paper or with an assistant’s help.

“When lawyers adapt technol-
ogy, they do so as minimally as pos-
sible,” says Simon Fodden, profes-
sor emeritus at Toronto’s Osgoode 
Hall Law School of York University. 
“If they’re in a firm wealthy enough 
to hire the right kind of support, 
non-tech-savvy lawyers can prac-
tice perfectly good law.”

However, technology continues 
to creep into previously non-tech-
nical crevices. Chris Bennett, a 
Davis LLP video game and intel-

lectual property (IP) lawyer based 
in Vancouver, offers research as an 
example. “You can go to a law 
library and pick out books,” he says, 
“but you have to use a computer to 
figure out where the books are.”

And how much support should 
a lawyer reasonably expect? “The 
less tech savvy you are, the more 
strain you place on the firm’s tech-
nical support staff,” Bennett says.

He does recognize common 
disincentives, like the “adequacy 

plateau.” “The longer you’ve been 
practising, the less interested you 
might be in learning new technol-
ogy,” says Bennett.

Besides, “Lawyers are too busy, 
and adapting new technology is 
time-consuming,” he adds.

Erik Magraken’s firm doesn’t 
force technology on its lawyers, 
letting them instead decide 
what works in their practice 
areas, for their clientele. “There’s 
no one-size-fits-all technology 

solution for all lawyers,” says the 
partner at Victoria-based Mac-
Isaac and Company.

And, of course, there’s the gen-
erally conservative nature of the 
industry. “Law always seems a year 
or two behind private industry,” 
Magraken observes.

Could such factors sink a legal 
career? For instance, increasing 
numbers of U.S. attorneys bring 
improving technology into the 
courtroom in the belief that bet-

ter technology provides an edge 
(don’t mention this to judges 
presiding over stunt-driving 
trials in Ontario).

Client concerns may be the 
most effective carrot (or stick) 
for lawyers to “get” technology. 
“Technology is part of your 
client’s business,” Fodden says. 
“Lawyers must learn a client’s 
technology as part of the back-
ground, much as they’d learn 

Many lawyers still Luddites resisting technological advances

See Technology Page 27

LUIGI 
BENETTON

HI-TECH

www.lawyersweekly.ca February 4, 2011 | 25THE LAWYERS WEEKLY

C A R E E R SB U S I N E S S

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under licence. Halsbury’s is a registered trademark of Reed Elsevier (U.K.) Limited and its affiliated companies. Other products or services may 
be trademarks or registered trademarks of their respective companies. © 2010 LexisNexis Canada Inc.

Compensation of Crime Victims / Competition and Foreign 
Investment / Constitutional Law – Charter of Rights

Compensation of Crime Victims
Sheila Nemet-Brown, B.A. (Hons.), LL.B.

Increasingly, the criminal law does more than just strive to punish criminals. 
There is a growing recognition that victims of crimes have rights within, and 
expectations of, the criminal justice system. They both have an entitlement to 
participate in the punishment of their assailant and financial compensation in 
certain circumstances. Compensation of Crime Victims discusses the important 
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information, privacy and redress for harm suffered; the right to be heard; 
entitlement to financial compensation; offences permitting compensation; and 
administration and funding of victims services.
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and criminal contexts. As a result, an understanding of the important framework 
of legislation and common law rulings that govern competition and foreign 
investment are essential for lawyers in all fields. This title discusses the legal 
framework in Canada governing the creation and maintenance of competitive 
markets through the regulation of anti-competitive business practices, 
misleading information in the marketplace, mergers and foreign investment. 

Constitutional Law – Charter of Rights
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The impact of the Canadian Charter of Rights and Freedoms on virtually 
every field of law is beyond debate, as is the importance of an authoritative 
resource that lawyers can turn to for a clear explanation of its application and 
interpretation. Constitutional Law – Charter of Rights discusses the scope 
and application of the Canadian Charter of Rights and Freedoms and its 
interpretation by Canadian courts. 
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Evidence
Hamish Stewart, B.A., Ph.D. (Econ.)(Harvard), LL.B.

In one accessible source, this important title brings forth the law of evidence that 

applies in civil and criminal proceedings before Canadian courts. Topics covered 
include: competency and compellability: examination of witnesses; burden 
and quantum of proof; hearsay evidence; opinion evidence; admissibility of 
statements; application of the Canadian Charter of Rights and Freedoms; 
admissions; and privilege.
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Insurance
LexisNexis Canada with Contributing Editor: Barbara Billingsley, B.A., LL.B., LL.M.

This title provides a concise and valuable summary of the many aspects of 
insurance law in Canada. From general insurance issues to the specific rules 
that apply to particular types of insurance, this volume is an ideal resource for 
users seeking both a broad overview of the law and direct answers to questions 
likely to arise in the course of practice. Topics covered include: regulation of 
insurance; insurance companies; agents, brokers and adjusters; insurance 
policies; life insurance; fire insurance; accident and sickness insurance; and 
marine insurance.
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Norm Keith, J.D., LL.B., CRSP & Goldie Bassi, B.A., LL.B., LL.M.

This important title is a valuable explanation of the federal and provincial rules 
governing health and safety requirements in the workplace. Topics covered 
include: duties of workplace stakeholders; the internal responsibility system; 
hazardous substances legislation; joint health and safety committees; right 
to refuse unsafe work; administration and enforcement; and offences and 
penalties.
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Jeffery Wilson, B.A., LL.B

Crimes by and against children is a significant and growing aspect of the criminal 
law, with special legal concerns and considerations. This title discusses the 
legislative framework centred on the Youth Criminal Justice Act. Topic covered 
include: provincial youth justice legislation; rules of court, practice and evidence 
applicable to non-adult offenders; parental rights; detention; assessment 
reports; sentencing issues; privacy rights; child witnesses; and compensation of 
child victims. 
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Embracing technology is key to success
about their stock prices and the 
challenges they face.”

In a BlawgIT.com post entitled 
“Luddite Patent Attorneys Are 
More Expensive Than You Think,” 
American patent attorney Brett 
Trout states that the FBI issued a 
warning about cyber attacks on 
law firms to gain access to client 
intellectual property.

Why the law firm and not the 
client? Trout claims that tech-
nology firms defend their com-
puters better than their lawyers 
defend theirs, and since lawyers 
often keep copies of client IP on 
their computers, lawyers make 

worthwhile (and easier) targets.
Step one in helping lawyers 

overcome techno-inability may 
be to define the minimum level 
of techno-ability the modern 
lawyer needs to avoid accusa-
tions of malpractice.

“Technology alters the nature 
of law in a way that nothing else 
has ever done,” Fodden states. 
“It’s important to step back and 
ask what the profession as a 
body is doing.

“Lawyers have a bad habit of 
letting other people deal with per-
ipheral matters, to outsource,” Fod-
den continues. “It would be a mis-
take for the legal profession to do 
that any longer with technology.”

For instance, Fodden claims 

many lawyers don’t read blogs or 
understand RSS. “They pass that 
job on to law librarians,” he states. 
“If it weren’t for law librarians, 
law firms would be in real trouble.”

Magraken surmises that social 
networking ought to appeal to 
older lawyers who have been net-
working for years. “They just need 
to transfer their years of experi-
ence to computers,” he says.

He voluntarily got into social 
media like Twitter, Facebook and 
LinkedIn (which explains how he, 
on Vancouver Island, connected 
with a Toronto-based freelance 
technology writer). “Nobody here 
has been told to do that,” he says.

Making software more “usable” 
might help technophobes adapt. 

Bennett puts this in the context of 
his firm’s document management 
system, praising the simplifica-
tion of the common task of filing 
client email. “People appreciate 
even one less step, especially 
when you do this hundreds of 
times a day,” he says.

“It’s wrong to sit on the side-
lines and act as though this is a 
force of nature and you can do 
nothing,” Fodden says. “It is a force 
of nature, but you can do some-
thing with it.

“I want to see creativity and 
initiative rather than lawyers 
given the sense that this is a shit-
storm and we’ve got to take 
cover, or hire underlings to hold 
the umbrella.” 

successful legal advocates can over-
complicate internal exchanges and 
conversations. Applying the essen-
tial elements of effective communi-
cation is linked to better decision-
making, improved accountability, 
enhanced employee engagement 
and stronger working relationships. 

Foster diversity
Diversity, while philosophically 

embraced by law firms, is often 
managed as a policy requirement 
or regulatory mandate. An effect-
ive approach to diversity, however, 
is fast becoming a business 
imperative. Today’s employees 
want to work for firms that openly 
embrace diversity as an opportun-
ity rather than an obligation, and 
forward-thinking firms will move 
to adopt a comprehensive, busi-
ness-focused diversity strategy. 

Identify future leaders
It’s becoming increasingly 

clear that the effective cultivation 
of talent in leadership roles is dir-
ectly linked to overall financial 

performance, and successful 
firms are re-shaping their talent 
strategies accordingly. Consider a 
leadership process that integrates 
recruiting, selection, 360-degree 
feedback, competency assess-
ments, leadership reviews, coach-
ing and formal learning to drive 
specific business outcomes. 

Keep employees engaged
Many firms conduct employee 

engagement surveys. But most 
don’t realize that employee engage-
ment can itself be a key component 
in a broader talent management 
strategy. Surveys that elicit insight 
instead of just probing satisfaction 
levels make employees feel closely 
connected to the firm — “engaged” 
in its success and its future. And 
simply put, employees who are 
highly engaged in their work are 
more likely to stay put. 

Tweet your way to success
Law firms can use social media 

to define their identity, raise mar-
ket profile, uncover new revenue 
and attract a generation of work-
ers for whom social media tools 
are second nature. There are 

risks, however, and firms that 
enter this space should plan care-
fully: set clear objectives, get their 
partners and leaders on board, 
provide appropriate training and 
set policies, and evaluate — is 
social media doing what the firm 
wants? If not, tweak the tweets.

While each of these topics is 
important for a robust and suc-
cessful talent management pro-
gram, law firms must think about 
what to focus on and where to 
focus resources. 

Every firm’s situation is unique 
and evolving. It comes down to 
what each firm needs to do, wants 
to do and is willing to do to stay 
ahead of the competition and 
make themselves the firm of 
choice for their current people, 
new prospects and top lawyers 
looking to make a change. 

Richard Lee is a partner and 
Sara Arnstein is a manager in 
Deloitte’s Human Capital prac-
tice, based in Toronto. Deloitte’s 
Human Capital practice helps 
organizations develop and imple-
ment effective talent manage-
ment strategies.
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Retaining female lawyers is key to having a diverse, inclusive work environment at a law firm.
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a way that nothing 
else has ever done,” 
Fodden states. “It’s 
important to step 
back and ask what 
the profession as 
a body is doing.
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