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When Auckland, New Zealand 
judge David Harvey handed 
down his judgment for Depart-
ment of Internal Affairs v. TV 
Works Ltd), he probably knew 
he’d ruffle feathers.

One set of charges involved TV 
Works carrying advertising for 

Pokerstars.net, a 
“free” gaming 
website that 
serves as a feeder 
into the pay-to-
play Pokerstars.
com. Since it 
isn’t a gambling 
site like its .com 
sibling, advertis-

ing the .net site on TV did not 
break any New Zealand laws.

To explain his reasoning (and 
head off accusations that he’s 
encouraging online gambling), 
Harvey embedded images of both 
the .net and .com sites and included 
links to videos of the ads in his 
47-page judgment (available online 
as a PDF). In doing so, Harvey did 
something few judges do: he used 
“non-textual” information to clarify 
his judgment.

Daniel Poulin supports Harvey’s 
tactics. “When you introduce pic-
tures or song clips or video clips, it’s 
as though the judge gives the 
reader of the judgment the ability 
to qualify elements of the event,” 
says the director of LexUM labora-
tory at the University of Montréal 
Faculty of Law.

“In a traditional judgment, 
events are qualified by a judge who 
decides on them. With illustra-
tions, readers can form their own 
opinions more easily.”

Given the quantity and variety 
of non-textual information that 
can enter a courtroom, having it 
flow through to judgments seems 
logical. Long-accepted non-textual 
information, like maps and tech-
nical diagrams for property and IP 
disputes, can be joined by things 
like video clips, audio clips, web 
pages and digital photos.

Non-textual information is a 
matter of course in certain types of 
law, says Michelle Bardens, editor-
ial manager for LexisNexis Canada 
Inc. Bardens points out that tribu-
nal and board decisions tend to 
contain many more illustrations 
than court decisions. In court deci-
sions illustrations are more likely to 
be things like large tables or charts. 
Municipal, Energy and Utility, and 
Trademark boards also make 
extensive use of illustrations in 
their decisions through the inclu-
sion of things like maps, town lay-
outs, blueprints, large charts or 
trademark logos, Bardens explains.

Certain judiciaries, like Qué-
bec’s workplace safety board, 
expect more. “You need to pro-
duce videos of your work environ-
ment to prove your problems are 

work-related,” Poulin says. 
“Judges now assume that they will 
see video of a situation that cre-
ates health problems.”

Several modern trends in legal 
work make including non-textual 
information in judgments more 
feasible. E-discovery and e-filing 
dovetail with the increasing num-
ber of lawyers working towards 
(and in) paperless offices, who find 
they can store, access and share 
audio, video and images just as eas-
ily as written words.

“In the Pokerstars case, I was 
provided with a DVD containing 
all of the advertisements and non-
textual material to which counsel 
wished to refer,” Harvey recalls.

Thanks partly to high-profile 
events like Vancouver’s Air India 
case, legal professionals know 
they can bring more than docu-
ments into a courtroom. “There 
are many structural drawings to a 
Boeing 747,” says Julian Borkow-
ski, court technology coordinator 
for the Court Services Branch of 

the Ministry of the Attorney Gen-
eral of British Columbia. “You 
can’t comprehend this with text. 
You need graphics.”

“We put a document camera in 
the witness box and gave the engin-
eer coloured felts,” he recalls. 
“When the drawing was finished, it 
was scanned in and became part of 
the evidence.”

When looking for reasons why 
judges don’t yet travel the non-
textual route in their judgments, 
Borkowski looks in the mirror. “We 

tend to overtech things,” he says of 
technical support professionals. 
“To gain acceptance of technology 
in the courtroom, we need to make 
it easier to use.”

Uncertainty also pervades this 
trend. For instance, is the Internet 
a safe place to store things, like 
video clips, that judges do not 
embed in their judgments? “A sim-
ple reference to the current URL of 
a clip is probably not enough to 
ensure its permanent availability,” 
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Lawyers are not Luddites, they are just ‘process-oriented’
Poulin argues.

Harvey bet otherwise. “In the 
Pokerstars case, I placed material 
on YouTube. Readers of the deci-
sion who have in front of them a 
hard copy of the judgment could 
call up the particular advertise-
ment on YouTube.”

Tom Bruce dismisses any notion 
of Luddism, preferring to label 
lawyers “process-oriented” instead. 
“Lawyers believe in the primacy of 
text, even though they would rather 
look at pictures,” says the director 
of the Cornell Law School Legal 
Information Institute. “They trust 
processes that they know to be 
authoritative, though they are open 
to new things.”

Belief in the “primacy of text” 
may be bolstered by skills lawyers 
have long relied upon and the atti-
tudes that belief in those skills 

engenders. In Harvey’s words: 
“The use of pictures or video may 
be frowned upon, suggesting that 
the judge is wanting in the neces-
sary linguistic skills to properly 
articulate what it is that he or she 
wishes to say.”

Key technological questions 
also await answers. Bruce notes 
the path that visual or audio data 
has to travel, from filing to the 
judgment and beyond, might be 
bumpy. “The publishing systems 
the courts use might not handle 
this data appropriately,” he says. 
“Standards are needed for that 
kind of information.”

“With more than 200 video for-
mats in the world today,” Borkow-
ski adds, “getting people to agree 
on what they’ll use is a massive step 
forward.”

Bruce figures a judiciary would 
need something like the Harvard 
Law School Library’s digital object 
repository “to guarantee that some-

body 75 years hence watching the 
beating in the Rodney King case 
will see the same thing the judge 
saw,” he says.

Fair-use entitlement would 
likely overrule copyright-based 
objections to using certain infor-
mation, but privacy concerns might 
not be as easy to handle. “There 
may be cases where evidence is of 

such a sensitive nature in terms of 
privacy that it may be unwise to 
make it available in non-textual 
form,” Harvey muses, adding, “I do 
not believe that an overall blanket 
of privacy should prohibit the use 
of non-textual information.”

There’s also a theoretical con-
cern. “The judge would like to rule 
on the basis of principles that are 
slightly removed from the facts of 
the case, to make a general ruling,” 
says Bruce. “They are developing 
tomorrow’s case law. To be suffi-
ciently flexible, it has to be slightly 
abstract. Objects specific to the 
case go against this preference.”

Judges might worry about 
another can of worms. “The use of 
illustrative material involves both 
subjective and objective elements,” 
Harvey explains. “If a judge places 
too much subjective weight upon 
the interpretation of an image 
there could be a debate about such 
subjective interpretation which 

could undermine the authority of 
the decision if that interpretation 
was critical to the outcome.”

Perhaps surprisingly, years after 
technology made illustrated judg-
ments possible, best practices in 
their creation have yet to emerge.

Harvey advises judges to look at 
what others have done. “I do not 
claim to have the final answer to 
the incorporation of non-textual 
information in judgments,” he 
admits. “The steps that I have 
taken and that have been taken 
elsewhere are small and tentative.

“Lawyers and judges need to 
start thinking about alternative 
non-textual ways of articulating 
reasons for decisions so that the 
rationale for an outcome of a par-
ticular case is clear, transparent 
and unambiguous. 

“Most of the time we manage to 
do this in text. I do not suggest that 
judgments should become comic 
strips or multimedia exercises.” 
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decision who have in 
front of them a hard 
copy of the judgment 
could call up the 
particular 
advertisement on 
YouTube.
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