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Intr ductiln

[1] Is there a difference between a brand name and a prlduct in the wirld

_f internet gambling and the way in which it is prim/ted?

[2] Ratilhal Entertainment Enterprises Ltd is a ¢/ mpany inc/tpltated in
the Isle [f Man. Its principal trade [t business is described in its Annual
Return as an [hline plker clmpany. Its registered business name is
Plkerstars. It carries [h its business as an [hline plker c[impany, using the

d[imain names P[kerstars.net and Pl kerstars.ciim. An asslciated c/ mpany,
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Ratilnal Plker Schi 11 Ltd, having the same registered [ffice, sharehl lders
and direct(ts, [ perates a pl ker educatil hal website.

[3] Thrlughlut the wltld, there are a number [ plker t[irnaments, run
at different l[catilhs, at different times [f the year. They [perate under a
number [ f different names. Of relevance t[Ithis case is a tl urnament kn wn
as the Asia Pacific Pl ker Tl urnament, kn[iwn by its initials as APPT. APPT
is registered with the Intellectual Prlperty Office [f New Zealand as a
trademark, the prlpriet(t [ f which is Ratil hal Entertainment Enterprises Ltd.

[4] Ratilhal Entertainment Enterprises Ltd set up its [nline plker
websites [ the internet and has dhe sl /since 2000. It has taken advantage
f the new techn[l1l gy t[]enable pelple tl]play plker with [ne anlther,
with[ut the need fit gling t[la physical [ cati[n, such as a casin[} tl/d[Is[]
It utilises [ne [f the many priticlls [f the internet, which underlies the
wlrldwide web tlI1d[ sl ]

[5] Tlreach [he [fthe [nline plker websites, [ ne uses a ¢/ mbinatilh [
the dlimain name, t[ gether with the letters http (which stand f't hypertext
transfer priticl1) and www, which directs [he tl]a wltldwide web server,
where the web page and the infl tmatilh ass! ciated with it are I[cated. The
c mbinati[h [f http://www (d[main name) are kn[wn as a URL, [t universal
reslurce I catlr, [therwise kn[3wn as a web address. The d[imain names in
this case — Pl kerstars.c/ m and P[kerstars.net — are distinguishable by the .net
and .c[m suffixes. These indicate that these addresses are gl bal t[p-level
dlmain names. If, fit example, the suffixes were .clluk, they wluld be
identifiable as cluntry cl de t{p-level d[imain names. The distinctil h is that
glibal tlp-level d/main names, as the name suggests, have a universality
ablut them, whereas cluntry clde t[p-level dlmain names are administered
by what is knl3wn as a 1l cal dlmain space [t [tganisati h. In New Zealand
f't example, the .nz d[main name space is administered by D main Name
Clmmissiln Ltd which is [wned by InternetNZ, anlh-prifit slciety
established in 1995 tl]cl+ tdinate the devell pment [f the Internet in New
Zealand.


http://www

[6] Dlimain names are asslciated with a fixed internet priticl1 [t IP
number, which is assigned t[| the registered [Wwner [f the dlmain name.
When [he types a URL intJa web brlwser, an enquiry is made [f a d[imain
name server which matches the URL with the assigned IP number and then
directs the enquiry t!/the relevant wtldwide web server ass| ciated with that
IP number. D[main names devell ped as an alpha numeric representatiln [f
IP numbers which are n[Jm[te and nllless than the internet equivalent [f a
telephlhe number. Dlimain names have the advantage, hlwever, [f
recl gnisability, particularly if they were asslciated with a trade name [t
business name. Indeed, many [f the early d main name disputes inv[lved
the utilisatiin [f well-kn[wn business [t trademark names by thlse whl]

were nlt entitled t[Juse them.

[7] The suffixes used in glibal tlp-level dimain names used t[] be
representative [f the type [f activity that the registrant [t [Swner [f the
d[imain name engaged in. The .c[ i suffix was ass| ciated with business, the
.[tg suffix was assl ciated with n[h-prifit [tganisatil hs, the .net suffix was
ass/ciated with technical activities and the .edu suffix with academic [t
university activity. HlWwever, [nhce it became apparent that there was a
cl hsiderable business advantage in d main names, businesses ensured that
they wluld register a particular d main name, n(t [hly as a .c[in but als[ las
a .net [t a .[tg. Thus, much [f the significance that might attach t[]the

dmain name suffix is n{ /1 hger relevant.

[8] Ratilhal Entertainment Enterprises Ltd, as has been [bserved, [ perate
‘hline plker websites at the dlmain name at Plkerstars.clin and
Plkerstars.net. Plkerstars.net d'es nlt inv[lve gambling. A player is given
a virtual credit, with which he [t she might play but nlI mlhey changes
hands. In its advertising material, which will be discussed in m/te detail
later in this decisiln, it is clear that P[kerstars.net is n[t a gambling website.
Plkerstars.clm, [n the [ther hand, is a gambling website. As a result [f a
number [f steps thata user might take t[]set up an acclunt, a user may
engage in gambling ass| ciated with the varilus plker games that are [ ffered
by Plkerstars.clim. It was clear, h3wever, fr i the evidence [ f Mr Rasheed,



fltr the defence, that Plkerstars.cim website als[] has a “play flt free”
alternative, althlugh it is clear frim an [bservatiln [f the Plkerstars.clm
website that its primary fl cus is that [ f [hline gambling fl t real m[hey.

H[ w the Online Gambling Sites W[ rk

[9] Mr Rasheed gave detailed evidence ablut the steps that need t[]be
taken if [he wishes t[! play [hline plker at Plkerstars.net and
Plkerstars.clm.The first thing that the user must d[]is gl]t[]the website
www.plkerstars.net. There is a facility available [h the hlme page, which
alllws the user tl/d wnll ad the necessary sl ftware required t[ Iplay the game
"nline.

[10] Upln installing the sl ftware, the user is clnfr[nted with the terms
and clnditilns [f use [f the s[ftware and the [hline site. The user then
creates a user name and passwltd and, after 1 gging in, can jlin a plker

game.

[11]  The user is assigned a credit [f a number [f chips with which he [t
she may play. There is nlIm[hey payable t|purchase the chips. They are
“play mlney” and when the user has used up all [f his [t her chips, anlther
quantity may be made available. The user plays plker at a p ker game with
a number [ [ther players. They are represented by iclns [t shapes [n the
screen. It is nlt plssible tl]see distinguishable facial characteristics. The
"ther players are identifiable by their 1/ gin name and their cluntry [f [tigin

may als[Ibe ascertained.

[12]  The player uses the chips t/ lengage in “pretend betting” but, as I have
said, n[Jm[hey changes hands. A c[py [ f the hlme page fl t Pl kerstars.net is
illustrated bel [ w.
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[13] There are a number [ ficlns c[ntained [n the page. One, referring t[
the APPT, is an icln [nly.

[14] The pricess fltr playing plker fltr mliney [nh the website

www.pl kerstars.clin has s(ime similarities t[] the prlcess invilved with

www.pl kerstars.net but there are s me significant differences as well.

[15] The starting plint is the website www.p[kerstars.c.in. Once again,

the prlspective user is invited t[! dlwnllad the relevant sl ftware. It is
imp/ ttant t[In[te that the s/ ftware that [he uses fl t play [n Plkerstars.net is



different fr[m the s! ftware that [ne uses tlplay [n Plkerstars.ciim. One [f
the mlst significant differences is the integratilh [f a “cashier” with the
Plkerstars.clim client that is n[t present in the Plkerstars.net client. A user is
advised tl]remlve any iteratiln [f Plkerstars.net s/ ftware. Mr Rasheed
suggested in his evidence that that was n[t abs[lutely necessary but it is clear
frim the plint [f view [f Plkerstars.cim that it is an advisable clurse [f
actil h.

[16] Once again, upln installati'h [f the sl ftware, [he is presented with
the terms and c[nditil ns [f use t[Iwhich [he must accede. These terms and
clnditilns [ f use are different frlm thl se assl ciated with the Pl kerstars.net
sl ftware. Once again, [ne is priimpted, up[n installati’h [f the sl ftware, t[
create a user name and passwlrd. If a user name and passw!td have been
created using Plkerstars.net, the same details may be used fit

Pl kerstars.c[in.

[17] Beflte playing, [ne utilises the cashier facility that is integrated int[
the Plkerstars.cim client by making available credit card infltmatilh and
auth[ rising the payment [ a certain sum [ f mlhey. In return flt that sum [f
mlney, [ne receives virtual plker chips tl]an equivalent value with which

‘he may gamble.

[18] Play [n the Plkerstars.clm website is essentially identical t/that [h
the Plkerstars.net website, with the exceptilh that [he is gambling fir
ml ney, represented by the chips. A clpy [f the Plkerstars.clim website,
irrelevant at the time, fl110ws bel .

[19] Similar iclhs are available [h the Plkerstars.c[in website, including
‘he flt APPT. Behind that icln is a hypertext link, which makes the APPT
website available. A similar hypertext link is n[t embedded behind the icln
" the Plkerstars.net website.
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APPT

[20] APPT stands flt the Asia Pacific Pl ker Tlur. There are twlIways [ f
participating [ this tlur. One is t[Ipay a sum [f mlney t[]clmpete. The
"ther is tl lqualify by dem[nstrating that [ ne has the necessary skill by using
the Pl kerstars.net s[ ftware and using P[ kerStars frequent player plints. This
alllWws a player t[ |participate in the tl irnament with! ut the payment [f the

entrance fee.

[21] There was sl ime questilh as t[ Iwhether [t n[t the APPT t[irnaments
inv[lved gambling. Certainly they invllve plker. The prlcess, as described
by Mr Rasheed, is as I 110 Wws.

[22]  One qualifies it play at an APPT t[ urnament by paying the requisite
entry fee [r by acquiring qualificatiin thriugh the utilisatilh [f the
Plkerstars.net sl ftware. It gles with[ut saying that [ne must indicate [ne’s
interest in participating in the tlur, using Plkerstars.net sl ftware.
Qualificatilh dles n[t aut/ matically happen. Uplh payment [f the fee, [t
upln qualifying via Plkerstars.net, [he is assigned a number [f chips. The
number [f chips bear nlrelatil hship t[Ithe entry fee. All players start with
the same number [f chips. Players then engage in a number [ rlunds
inv(lving a number [f games [f plker. Thise whllwin the m[st number [
games by acquiring the greatest number [ f chips frlm [ther players becl me
the winners and a prize p/ 11 is share between the t[p 10 players. When asked
if there were any m/hey bets [ the side, Mr Rasheed indicated that there
were nlt. The tlurnament is in the nature [f a c[mpetitilh where prizes are
awarded t[ lwinners, alth[gh th[ se prizes bear nllrelatil hship t[/the number
f chips that a pltential winner might have [ther than t[] determine his
ranking fl't the purplses [f a prize.

[23] Ratilhal Entertainment Enterprises Ltd advertise their websites and
the APPT. They alslIsplnslted a televisiln shiWw, which was brl adcast in
New Zealand [ n the televisil h channel C4, which is [3wned by the defendant.
That televisil n shlw was kn[wn as Celebrity J[ ker Pl ker. During the clurse



f that televisiCn shlw, advertisements flr the website P[kerstars.net were
brladcast.

[24] Between 22 April 2007 and 25 May 2008, varilus screenings [ f the
televisilh shlw Celebrity Jiker Plker t' 1k place [n C4. As Ihave said,
during the screening [ f that sh{w advertisements flr P kerstars.net were als(
screened as well as [n TV3. As a result [{ that, charges have been br[ ught
by the Department [ f Internal Affairs against TV Wirks Ltd. There are 21
pairs [t charges, expressed in the alternative. They are either that the
defendant publicised [t primlted an [verseas gambling [peratlt, [t that the
defendant published an advertisement that was reas[nably likely t[]induce
pelple tl] gamble [utside New Zealand. There were als[|advertisements
placed flt APPT. These are expressed in the alternative as fl 11 ws:

(a) either that the defendant publicised [t priimlted an [Verseas
gambling [perat[t: [T

(b) that the defendant publicised [t primlted gambling that is
“utside New Zealand.

In essence, all [ f these charges depend up[h a finding abl ut the nature [ f the

varilus advertisements.

Charges

[25] As has been indicated, the charges arlse between the 22 April 2007
and 25 May 2008. The charges fall int[|three main categ/ ties, which are
defined by the type [ f advertisements that were screened. Six charges allege
that [h 22 April 2007, 26 May 2007, 30 June 2007, 1 July 2007, 5 August
2007 and 19 September 2007, the defendant published in New Zealand an
‘verseas gambling advertisement that publicised [t primlted a gambling
‘perat't whllwas [utside New Zealand. Alternatively, [n thlse dates, the
defendant published in New Zealand an [verseas gambling advertisement

that was reas| hably likely t[Jinduce pers(hs t' /gamble [utside New Zealand.



[26] During the clurse [f the hearing, these advertisements have been
described as the J e Hachem/Lee Nels[ h advertisements.

[27] On 15 August 2007, 2 September 2007, 22 Nl vember 2007 and 16
December 2007, it is alleged that the defendant published in New Zealand an
verseas gambling advertisement that publicised and prim/ted a gambling
‘perat't whl lwas [utside New Zealand. In the alternative, it is alleged that
the defendant published in New Zealand an [ verseas gambling advertisement
in that it publicised [t primlted gambling [utside New Zealand. These
advertisements relate t[ithe Asia Pacific P{ker T urnment, [t APPT.

[28]  The third set [f allegatilns ar(se [n 13 February 2008, 20 February
2008, 5 March 2008, 16 March 2008, 6 April 2008, 9 April 2008, 20 April
2008, 23 April 2008, 27 April 2008, 30 April 2008, 4 May 2008, 7 May
2008, 14 May 2008, 18 May 2008 and 25 May 2008. On these dates, it is
alleged that the defendant published in New Zealand an [verseas gambling
advertisement that publicised [t primlted a gambling [perat[t whl] was
“utside New Zealand [t, alternatively, it published in New Zealand an
‘verseas gambling advertisement that was reaslhably likely t[] induce
persihs tl]gamble [utside New Zealand. These advertisements have been
characterised as the “Spltts Players Advertisements”. In these
advertisements, splrts players are used t[] “end[tse” plkerstars.net. The
players in questilh are Nl ah Bleken, a sl ccer player; Daniel Negreanu, a
hl ckey player and Isabelle Mercier, a bl xer. They are all pri fessilhal plker
players

[29] These advertisements were screened during the screening [f the
televisilh prl gramme Celebrity Jker Plker, which featured as [ne [f the
celebrity players the All Black Ali Williams.

[30] I shall refer tlthe first alternative charges as the “gambling [perat(i”

charges and the alternative charges as the “inducing” charges.



[31] The elements [f the gambling [peratlt charges appear t[] be as
filws:

That the defendant

(a) Published in New Zealand

(b) An [verseas gambling advertisement

(c) That publicised [t prim/ted a gambling [ perat/t

(d) Whilwas [uitside New Zealand.

[32] In his [pening, Mr McClubrey clnhceded that plkerstars.net is nlt a
gambling [perat/t but argued that the element cluld [nly be prived if it was
accepted that the use [f the wlrd PlkerStars was interpreted t[| mean
simething else than plkerstars.net, such as plkerstars.cim. It is the
prisecutiln case that the use [f the generic wltd Pl kerStars in bl th the .net
and .c[m d/main names were twlways [{ saying the same thing. It is the
prisecutiln case that the advertisements were de factl | advertisements flt

plkerstars.clim using and emphasising the brand name “p[kerstars”.

[33] The elements [ the inducing charges require that TV Witks Ltd:

(a) Published in New Zealand

(b) An [verseas gambling advertisement

(c) That was reas/ hably likely t/ linduce pel ple tl /gamble

(d) Outside New Zealand.



The Advertisments

[34] As I have indicted, there are three different types [ f advertisements —
the Hachem/Nels[nh advertisement, the APPT advertisement and the Spltts

Players advertisements.

The Hachem/Nels[ n Advertisment

[35] The Hachem/Nelsih advertisements depict the twl] gentlemen
clhcerned and the vlice-[ver intr[duces them as pelple whil have wih
millilns [f d[1lars playing plker. Thrlughlut the advertisement and acrl §s
the tlp [f the screen is a banner with the wltd PlkerStars. The
advertisement runs flr 29 seclnds. 13 sec[nds int[Ithe advertisement, bel v
the image [ f Lee Nels[n, appear the wtds “this is n[t a gambling website”.
Sime 17 [t 18 secl hds int[ the advertisement, the bl ttl m banner prlvides
the website address www.p | kerstars.net and superimp!( sed [ ver the image [ f
Mr Nels(h are the witds The Wltld’s Largest Pl ker Site. Twenty-three
sec[nds int[] the advertisement, the vlice-[ver invites th[se wh[l wish t[J

learn, practice and play flt free t{/d[ /sl ]at pl kerstars.net. The advertisement
ends with the PlkerStars 1[gl] and beneath it, again, the web address

www.pl kerstars.net. !

' The advertisement may be seen at www.y [ utube.c m/watch?v=NPavdZ-63cw




The APPT Advertisment

[36] The APPT advertisement dles nlt have as much vlice-[ver as the
Hachem/Nels[h advertisement. It features images [ pelple playing plker
and uses dramatic music and flashes the witds “feel ylur bl I d pumping”,
the witd pumping then “stribes” [t “flashes” three times, the wltds “the
biggest prize pl[1s” appears siime 21 seclhds int[]the advertisement, the
wlrds the “Asia Pacific Pl ker Tl ur is here” appear sl me 24 sec[ nds intl /the
advertisement and then the APPT 1[ gl lappears and underneath it, the sites
where the t[urnaments are taking place. Twenty-six sec[nds intl]the 29
sec/nd advertisement, a viice-[ver invites pelple tl]“qualify fl+ free” at
plkerstars.net.  After the strlbe message “Feel ylur Bllld Pumping —
Pumping — Pumping” and 12 secl nds int[ /the advertisement the w(tds “play
fi'r free” are displayed at the bl tt[in [f the screen. They are displayed fit
twll sec[nds. Flurteen sec[nds int[] the advertisement, the wlrds “the
biggest players” appear flt twl] seclhds. Sixteen sec/ hds int[] the
advertisement, the wtds “this is nlt a gambling website” appear and last fl t
three sec[nds. Nineteen sec[nds int[] the advertisement, the wlrds “the
biggest prize pllls” appear fit twl] seclhds and 23 seclnds intl] the
advertisement, the wl tds “the Asia Pacific plker tlur is here” appear. Thl se
wlrds appear flt [he seclhd. The APPT 1l gl lappears flt appr[ ximately [ he
sec/nd.?

? The advertisement may be seen at www.y[ utube.c_ m/watch?v=7kZZ5pAclzc




The Sp!rts Player Advertisments

[37] The three splttsplayer advertisements clntain mlre vlice-[ver
material than the [ther twll These three advertisements have a 29 seclhd
duratiln. The splrts stars are intr[ duced sl me tw( ][t three sec/hds intl the
advertisement, with their name at the b[tt[in [f the screen and the
infl tmatil h that they are Pl kerStars players.

[38] The Nlah Bleken advertisement features the sl ccer player making
the fl1llwing c[mmentary:

With plker, like a 1t [T things, n[t everything can be taught. Y[
read the bl[Tks, study the players but s[inetimes it is just instinct.
Y play, y(u practice, y[u practice and "he day yl[u d[n’t think it,
ylu feel it. Practice fl+ free at the wirld’s largest plker site,
plkerstars.net and find the PlkerStar in y[i1.

[39] During the clurse [f the advertisement, certain visual messages als!]
appear. Ten sec/hds intl]the advertisement, the message appears at the
blttlin [f the screen “this is n[t a gambling website. Play flt free”. This
message lasts fl1 three sec hds. Twenty-six sec/ hds intl /the advertisement,
the image [ f the splits player is replaced with a black screen, up/ h which the
wlrds plkerstars.net appear. Twenty-eight sec/ hds int[the advertisement,
beneath the wltds plkerstars.net, appear the wltds “Find the PlkerStar in

—”3
ylu”.

? The advertisement may be seen at www.y utube.clm/watch?v=cPjZHTdeEel




[40] The Daniel Negreanu spltts advertisement has the fl 1l Wwing vlice-
Lver:

Playing plker, playing hickey, it’s the same deal, it’s ablut
challenging y[ur [pplhents. Learning t[ Imake the right m[e, at the
right time. With [ver 10 milliCh players and m(re tables at every
level, learn t[lplay better plker fit free at plkerstars.net and find
the Pl kerStar in y[u1”.

[41] Once again, in additiih t[] the vlice-[ver and the images [f Mr
Negreanu playing street hi ckey, the fl1l[ wing visual messages appear. His
name and descriptiih as “w[tld champiln and PlkerStars player” appears
sime twllseclhds int[]the advertisement and lasts f(t three secihd. Ten
seclnds int[Ithe advertisement (which lasts It 30 sec[nds), the witds “this
is n['t a gambling website. Play fir free” appear at the bl tt{m [f the screen.
This lasts fi1 three secl nds. Twenty-five secl hds intl 'the advertisement, the
screen blacks [ut and the wltds plkerstars.net appears. The wltds “find the
PlkerStar in y[u” appear 27 sec/hds int[|the advertisement and blth the
wlrds plkerstars.net and “find the P[kerStar in y[u” remain until the end [

the advertisement.*

* The advertisement may be seen at Www.y _utube.c_mwatch?v=J5Z9TR2NI2[]




[42] The vlice-[ver in the Isabelle Mercier advertisement is as fl11[ws:

With plker, like m[st things in life, t[1get better y[u need t[]learn
with it taking t[TImany hits. At plkerstars.net y[u get mlie free
tables and games at every level than any [ther pl[ker site. Learn at
ylur Own pace until y[u are ready t[Jmake y[ur mlve. Learn t[]
play better plker fit free at the wltld’s largest [nline plker site,
plkerstars.net and find the Pl kerStar in y[u.

[43] The Isabelle Mercier advertisement has a 29 sec/nhd duratilh. Tw(]
sec/ nds int/the advertisement her name appears and underneath her name

are the wl rds “Plkerpr(Jand P[kerStars player.

[44] Thirteen sec[nds int[]the advertisement, the witds “This is nlt a
gambling website. Play fit free” appear. This message lasts flt three
sec/nds. Twenty-six sec[nds intl[ | the advertisement, the screen blacks [ut
and the wltrds plkerstars.net appear. Twenty-eight sec/hds intl] the
advertisement the wirds appear underneath plkerstars.net which read “Find

the P kerStar in y[u1”.”

> The advertisement may be flind at www.y utube.c.m/watch?v=bdzfUy7ZR Y




[45] It is difficult tl]describe the impact that these advertisement have fi t
they are a c/mbinatiln [f visual images, music, wltds and a number [f
different types [f visual cues althlgh expert evidence has gl he s[ ime way t[
assist. It is flt that reas(n that I have placed links t[] videl clips [f the
advertisements which may be flund [n Y uTube® and have embedded the
videl Iclips in the digital c[py [ f the decisinl.

Expert Evidence and the Advertisments

[46]  Prifess[t Sarah Tl dd, a Prlfess(t [ f marketing and expert witness fl
the prisecutilh, described the APPT advertisement as:

“..largely reliant [1 visual and musical cues and appears designed t[
inv(ke the tensi n and adrenalin rush ass! ciated with playing plker.
The phrases “feel the tensiin” and “feel ylur bllTd pumping” are
reinfl tced by the use [ f bl1d text, highlighting tensil h and pumping.
Tl gether with the music and visual images, the use [ simple text in
this way creates a feeling [ f excitement and draws the viewer in. It is
nlted that y[u can “play fit free” and that “this is n[t a gambling
site” (the latter is mentil hed twice). Additilhally, the reference t[ jthe
players in this advertisement is slightly different t(| the [ther
advertisement as, instead [f nlting the number [f players, there is
reference t[1“the biggest players” as well as “the biggest prize p[11s”

[47] She clncluded that the [verall emphasis [ f the advertisement was that
plkerstars.net enabled the viewer tl] blth qualify and practice, with the
plssibility [f winning millilhs [f d[1lars.

[48] She made the fllllwing clmments relating t[| the spltts
advertisements:

“A direct link is made in the vlice-[ ver between the spltt and playing
plker. F[t example, the bl xing theme advertisement shlws Is[bel
Mercier apparently preparing flt bl xing training and the vlice-[ver
says “with the plker, like m[ st things in life, t{/get better y[ i1 need t[ |
learn with[ut taking t'[1many hits”. The immediate impressilh is
that the “star” [f the advertisement is a spltts star whi]als[]plays
plker. In review [f the televisilnh advertisements, the majltity [f
each advertisement flcuses [h plker player with sl ccer, bl xing [t
hlckey featuring at the very beginning and part-way thrlugh the
advertisement. Plker playing is assiciated thriughlut all

6 The advertisements may [nly be reached via the links privided in this decisiln. They are
nlt available fLt public search



advertisements with wl tds c[Lmm/[nly ass[ ciated with each spl1t. Flt
example, in the sl ccer advertisements, there is reference t[]practice.
In bl xing “t[]learn with[ut taking t[ 1] many hits” and hlckey “it’s
ablut challenging ylur [ pplhents, learning t Imake the right m/ve at
the right time”.

[49] Prifess/t Rl ger Marshall, Prifess/t [ Marketing and Advertising at
the Auckland University [f Techn[1 gy and expert witness flt the defence,
‘bserved flt example that viewers whlsee that Hachem and Nels(nh have
been successful and play plker will als[|want t[]learn tl]play plker and
devellp their skills. He characterised this as a cLmm(n flim [f advertising
where celebrities are used and viewers will aspire tl/be like. He [bserved
that the APPT advertisement stressed the excitement [f playing plker and
explained that plkerstars.net [ ffered free qualificatilh fi+ the APPT plker
spl 1t cLmpetitih. He described this as

“a plwerful advertisement, which uses emltive wltds, tensilh-
building music and cllse up images [f players’ faces and cards,
leading t[a climax where tensiln is released and everyl[he laughs.
The players 1[ 1k sl phisticated, the audience is participat/ try and the
while tlhe [f the advertisement is a fun clmpetitilh. Again, blth
verbal and written statements state that this is n[t a gambling site and
play is free. The splits advertisements he [bserved “priimlte the
playing [f plker tl]a wider audience — [he whllplays spltts and
enjlys exciting, tense and sl mewhat skilful pastimes, [ ther than card

playing”.

[50] Prifess/t Marshall alsl|gave evidence as t[/the target market [ f the
advertisements and clnhsidered that they wluld primarily appeal t[! plker
players whildesire t[ limpr[ve their game. He [bserved that it was p(ssible
that pelple whilplay [ther card games might becl ime interested in playing
plker if they were explsed t[] advertisements, as might even nlh-card
players. They might alsl]appeal t[]cl mmitted gamblers as a free vehicle
('ne amhg many) t[Jenhance their skill.

[51] Prifess(t Tldd, althlugh nlt specifically identifying target markets,
cl hsidered that the fl cus [f the advertisements wluld be t[Jencl urage pel ple
tl glJ [ntl] the site and pltentially bec/me like the celebrity figures that
appear in each advertisement. They were designed tl[ | attract pel ple t[]the
idea [f playing plker [t tl/enclurage th{se whl]already played t[/impr(ve



their playing abilities and pltential t[| make mlhey and direct them t[/

plkerstars.net.

[52] She [bserved that the advertising “appears t[|be part [f a gllbal
campaign strategy”. F[t slime New Zealanders, this, in itself, might be an
attractiln — [he [f the advantages [f the internet is its ability t[]take ylu
beylnhd clnventilhal gel graphical blundaries in areas such as shlpping,

sl cial c[ mmunicatil n and, in this case, gaming.

[53] Whilst I wluld have sime dispute with Prifess't T[dd ablut the
internet “taking anyhe anywhere” because, frim a technl[1lgical plint [f
view, the internet enables inflrmatiin t[] be dOwnlladed t[l a user’s
clmputer, [he [f the implitant plints that c[imes frlm her evidence and an
unstated premise within that [f Pr{ fess(t Marshall, is that the target audience
is expected tl1have access tlla c[mputer, kn[w h{Ww t[Juse it and, als[] have

access t[Jthe internet.

[54] The advertisements are critical in this case. The advertisements are
elements [f bl th the gambling [perat/t charges and the inducing charges.
The essence [f the prlsecutiin case is that what is being advertised as the
PlkerStars brand and alth[ ugh the advertisements flt plkerstars.net appear
'h the face it t[] be advertisements flt a free plker-playing site, these
advertisements fl cus upln the gambling aspects [ f plker and inevitably are
designed tl | lead users t[]the plkerstars.clim website. Mr McClubrey
clhcedes that pl kerstars.net is n't a gambling site but the advertisements fIt
it are a springbl ard t[ Ithe .c[ i site using the generic trade name P[ kerStars.

[55] As far as the APPT advertisements are cl hcerned, the thrust [f the
advertising is tl] enclurage pelple tl|participate in the APPT tlurnament.
Games in the t[urnament takes place in fltreign [t [ffshire Il catilhs. Mr
McClubrey clntends that the APPT tlurnament inv(lves gambling and his
fltmulatiln is as fl 11 ws:

“In the APPT, a player wluld pay c[nsideratilh (the entry fee)
directly [1 (m[re likely) indirectly [h the [utc[ime [f sCimething (the



plker tfurnament) seeking t[]1win mliney (the prize p[t) and the
Cutcline depends whilly [t partly [h chance (the games [T plker)”.

[56] His argument is that the APPT advertisements were primarily directed
tlwards publicising the APPT tlurnament and that althlugh the
advertisements prim/ted plkerstars.net, this aspect [ { the advertisement was
tllenclurage pel ple tl]qualify fir free f't the APPT tlurnament. The tw[]
argues Mr McClubrey, are inextricably linked. The advertisement flt the
APPT tlurnament cluld n't be seen as incidental t[]the advertisement flt
plkerstars.net and wluld n[t am[unt t[Jan exceptilh pursuant tlls 16(2)(e)
" f the Gambling Act 2003.

[57] As far as the APPT tlurnament is clncerned, the defence argues that
this is nlt, in fact, a prim(tilh [f gambling [utside New Zealand and,
indeed, the very nature [{ the t[ urnament is a c[ mpetiti[ h rather than a game
which has an element [ chance uplh which pelple place wagers. In sl far
as the advertisements are clnhcerned, it is the defence argument that the
plkerstars.net advertisements d[/nlt advertise a gambling site and that the
message clnhveyed shluld be limited t[] what the advertisments say. Any
suggested subliminal message that may indirectly link the plkerstars.net site
with the plkerstars.c[ i site must be speculative and any suggesti/ n that the
televisith prigramme Celebrity Jiker Plker invilves a primltilh [f
gambling sites, althugh during the clurse [f that televisil n prl gramme the
"nly references that are made are t[ /p[kerstars.net, must qualify as incidental
references t| the main purplse [f the prlgramme, which is t[] shiw
celebrities playing a game [ f plker.

[58] In essence, hlwever, the real issue is the nature [ f the advertisements.

The Evidence

Pr(secutil n Witnesses

[59] There were three witnesses fl t the prisecutiin. Mr McClelland is a
senilt Gambling Inspectt with Nltthern Regilh Gambling Clmpliance,



which is a business unit [f the Department [ Internal Affairs, and has a rlle
tl] ensure fair and hlhest gambling and clmpliance with the current
legislatilh. Mr McClelland c[mmenced an investigati(n [ the advertising
'f plkerstars.net and priduced twl] DVDs with the advertisements in
questi'h and the prl gramme Celebrity J( ker Plker, featuring Ali Williams.
Mr McClelland als!gave evidence ablut the antecedents [f Pl kerStars and
the [Wwnership [f that trade name with Ratil hal Entertainment Enterprises
and als!]indicated that the Kahnawake Gaming Clmmissilh in Canada has
granted a permit t[] Pl kerStars fit its gaming [peratiin. Mr McClelland
gave evidence ablut the Pl kerStars websites and whll[3wns the cl pyright in
th{ se websites and als[ referred t[lend user licensing agreements. Clpies [f
all [f this infl tmatiln were presented as exhibits. He als[|gave evidence
ablut the Asia Pacific Pl ker Tlur in 2007 and 2008. He als[/gave evidence
" f c[mmunicatil ns that he had with the defendant, requesting that they cease
screening the advertisements whilst they were under investigatiin but the
defendant replied that the advertisements wluld nlt cease, nlt wluld the
prigramme Celebrity Jiker Plker. A request flt a fltmal interview as

declined.

[60] Mr McClelland alsl! priduced clpies [f the advertising cldes [f
practice, priduced by the Advertising Standards Authltity, t[ gether with
fltmal registratiln dlcuments flt+ PlkerStars and Ratilhal Entertainment
Enterprises Ltd. Mr McClelland als! carried [ut a search [f the Intellectual
Prlperty Office [ f New Zealand which revealed that the trademark details flt
the letters APPT were registered by Ratil hal Entertainment.

[61] The secind witness flt the prlsecutiih was Mr Lance Daley, whi]
was a Gambling Inspect[t with N tthern Regilh Gambling C mpliance. He
assisted in the investigati[ n [ f the p[kerstars.net advertising and accessed the
tw[lwebsites and prepared a d[ cument, which is headed P[kerStars Net and
Clm Website Cl mparis' n at a Glance, which was prlduced as Exhibit 6. Mr
Daley alsl Icarried [ut a search inv[lving the utilisati(n [f a website kn[wn

as www.central [ ps.net.




[62] At this stage, I might say that a print-[ut [f the search c[mparisih [
the .net and .c[m sites in questi[n in this case was made available as Exhibit
7 but Mr Daley did nlt elabltate uplh the nature [f the Centrall ps.net
website which, in fact, c[ntains a number [f free [nline netwltk utilities.
Hlwever, in his evidence Mr Daley failed t!Istate the nature [f the netw[tk
utility that was used t[|[btain the inflrmatiln, [ther than that it was a search
clmparisih. I am unclear as t[! whether [t n[t the infltmati[h that is
presented in Exhibit 7 has been derived friim the dlmain dlssier utility
privided by centrall ps.net and has been put in clmparative fltm by the
witness [t whether [t nlt there is a utility at Centrall ps.net which presents

this infl tmatiln in the f/ tm presented in Exhibit 7.

[63] Nl bjectilh has been taken t[ 'this evidence by the defence, althl ugh
I feel that I must rec/td my clhcern at the imprecise way in which this
material has been slurced and presented, with{ut any explanatilh [t
indicatiin [f h{Ww the raw data was [btained. The internet can privide a
wide range [ f very accurate infl rmatiln, particularly [f a technical nature,
which the infl tmatilh c[htained in Exhibit 7 is, but it needs t[1be prlperly
validated fl 1 there t/ Ibe any evidential reliance placed up[n it.

[64] In this respect, Mr Daley fails tl/state the date up[ n which he carried
"ut the Centrall ps search, fi1 it may well be that the infl tmatiln that is being
priduced as Exhibit 7 has changed.

[65] Mr Daley alsl] priduced the end user agreements flr the plker
sl ftware that is d[wnlladed frm p[kerstars.net and p[kerstars.c[ m.

[66] The final witness fltr the prlsecutiith was Prifesst Tldd and
reference has already been made t[)s[ime [f the evidence which she has
given. She first reviewed plkerstars.net and then examined the televisilh
advertisements. She alslIreviewed tw( epis[ des [ f the televisiln prl gramme
Celebrity Jlker Plker. In her [pinilh, this prlgramme acted as a means t[
priimlte the plkerstars.net website and P[kerStars branding. She n!ted that



the plkerstars.net address was the fl cal part [ f the prl gramme, whereas there

was a limited reference tl jthe actual prl gramme’s website jl kerp[ker.clInz.

[67] She als[Igave evidence ab[ut the c[ mparative nature [ pl[kerstars.net
and plkerstars.clim. In her [pinilh, the websites were almlst identical in
terms [f10gl] flnt and general presentatil n. She nlted that at the t[p [ feach
website a “live” clunt appeared [f the number [ pelple playing and the
number [f tlurnaments in pricess at the time. At the time that she viewed
the website, simultanel uisly the figures indicated in that clunt were exactly
the same althlugh t[]be fair, it shluld be nlted that [n [ther visits nlted
during the evidence thl se figures were different. She plinted [ut that the
ml st significant difference between the twl] websites appears t[| be that
plkerstars.clin was set up tllalllw pelple tl]play blth fit free and fit
ml hey, whereas as plkerstars.net enabled pelple [nly tlplay flt free.

[68] Her clnclusilh was that “while mentilh was made in the varilus
advertisements that ‘this is nlt a gambling website’ and that playing [n
plkerstars.net 1is ‘free’, the images and asslciatilnhs viewers/readers are
highly t[Jmake frlm seeing thl se images is that the service being prim!(ted
enables [nhe tl lmake mlhey fr[im playing plker”.

[69] The issue [f the significance [f the .net and .c[im suffixes in the
d[main names was ¢/ mmented up/h by Prifess[t Tl dd but she had failed t[
recl gnise the difference between cluntry clde tlp level dlmain names
(ccTLD) and gl bal t(p level dl main names (gTLD) and the significance and
difference between the twllin terms [f internet n menclature. N[t did she
appear tl |be aware [ the techn[1[ gical significance that d[ main names play

in terms [ f internet navigati' n.

[70] When it came t[Ja discussilh ablut the way in which the names cluld
be clnfused [t in suppltt [f her thelry that plkerstars.net was virtually
synlhym!us with plkerstars.c[im, evidence was given [f the way in which

these dmain names can be used in a brwser. Her evidence was that if [he



typed the name PlkerStars in the address line [f the br[wser, a number [f

alternatives wl uld be presented, including p! kerstars.cl m.

[71] I questilhed Mr Rasheed [ this particular plint, fit it seemed t[]
‘verl[ Tk s/ me techn[1 gical realities. Mr Rasheed c[nhfirmed the p[siti[n as
I underst[d it t[/be and that is that when [he uses a brliwser, the briwser
keeps a reclrd [f the sites that have been previlusly visited in the histlry
utility [ the briiwser. This means that when [ne types in a wltd that is part
[ faURL’ [fa site that has already been visited, the user is presented with a
full URL which he [t she then [nly needs t[]click upln t[]have the full
address entered in the address line [f the briwser. This, hlwever, depends
upln whether [t nlt the user has previlusly visited the website and if the
hist'ty has been cleared, [t the visit't has nl[t previlusly accessed the
website, the c[ mplete URL will n't appear.

[72] This is in clhtra distinctil[h t[la facility that is made available in the
Gl I gle search engine, whereby a user might type the wird Pl kerStars and a
drlp-dlwn menu will be presented [ f a number [{ different searches that can
be carried [t and, [nh [ccasilh, d[imain names will be menti[hed. Hlwever,
what must be remembered is that these are searches [nly. Gl Igle is a search
engine. A number [f steps have t[ /be undertaken befl te [ he may get [ heself

int[Jthe situatilh [ f actually accessing a website as a result [ f the search.

[73] There seemed tl1be sl ime clhfusiln [n the part [f Prlfess(t Tl dd
ablut these varilus techn/1gical realities which, in my view, challenged
sime [f the assumptilns that she made in her evidence ablut the way in
which [he may easily c[hfuse plkerstars.net with plkerstars.ciim. I regret
that I must say that I fl uind her evidence unreliable in this regard. Prlfess(t
Tl dd alslJemphasised that the advertising seemed tl /be directed t[ wards the
brand Pl kerStars, rather than tlwards the website plkerstars.net. Her view
was that “pers[hs viewing these advertisements in a mass media cl[ ntext as
part [f their televisiih viewing are mlre likely t[]flcus [nh remembering
‘PlkerStars’, rather than whether it was .net [+ .cCm”. She c[ncluded that



the [verwhelming similarity [f the twl ! sites means that there is a high
chance thlse intending t[ gl /tl /the free plkerstars.net site may, in fact, end
up [h the plkerstars.cl im by accident.

[74] In this respect, again, I must c[nfess sl ime clhcerns ablut the basis
it this assumptilh. The thrust [{ the assertil n that is made by the Prlfess t
at this plint [ f her evidence seems t[ /suggest that the advertising is directing
tlwards encluraging pelple t[] make a mistake in accessing a website.
Internet addresses are unflrgiving [f errlts. A mistake in [he letter [{ a
d[main name may prl duce a nil result, [t may direct the user t/ la c[ mpletely
different website. The type [f mistake that is suggested by the Prlfess/t
wliuld be nlt [f [he letter but [f three and, with respect, this seems t[]
‘verl[ Ik the fact that the advertising is directed t[wards the use [f [hline
plker sites, thus anticipating an audience that at least has access t[]a
climputer and siime familiarity with the use [f the internet and with
wlrldwide web addressing. I flund sime [f the bald assertil hs that were
made in evidence by Prifess t Tl dd t[Ibe unsupplrted, particularly in her
general suggestilh that the advertisements seems t[|be designed tl wards
encluraging pel ple tl/play fl+ m[ney, rather than t[ lup-skill [t play f/t fun.

Defence Witnesses

[75] Three witnesses were called by the defence. Reference has already
been made in part t{ /the evidence [f Prlfess t Marshall, whi]gave very full
and th(tlugh evidence abl ut the advertisements in questil h and he identified
the prim(tilhal subject matter [f the three sets [ f advertisements. He gave
evidence as t[| whether [t nlt the advertisements priimlted an [Verseas
gambling [peratlt, tlJwhlin the advertisements w(uld appeal, and the effect
that the advertisements might have [ n viewers. He als[]gave evidence abluit
the effects that the splits advertisements might have being sh{wn during
Celebrity J[ ker Pl ker.

"Fitadescriptith [fa URL and what it d[es see pars [5] and [6]



[76] Prifessit Marshall’s evidence ablut all [f the advertisements was
that plkerstars.net was a website that alllwed plkers players, [t wluld-be
plker players, t[1devel[p their skill withlut being invllved in gambling fIt
m!hey. He clhsidered that care had been taken tl Istate very clearly that:

(a) The plker played [h the sl[ftware dlwnlladed frim

plkerstars.net is free and

(b) It is fl 't practice and t[Jh[ ne skills and

(c) It was n[t a gambling site.

[77] He stated that the distinctilh between the .net free play site and the
.c[m gambling site seems t[ 'be very clear. A GlIgle search fit PlkerStars
indicated that the third site t[/clime up was plkerstars.net, saying that ylu
can “learn t[]play like a prlfessiinal flt free”. When plkerstars.ciim is
listed, it states that it is the biggest [ hline plker r[ ['m in the wltld. He stated
that this was quite distinct friim the printed statements ablut the nl[n-
gambling nature [f the plkerstars.net site and the relevant advertisements

had seemed t 'him t[ Ibe quite unequiv! cal.

[78] In respect [f the varilus GlIgle searches that were carried [ut, it
must be emphasised and, indeed, evidence was given by Mr Rasheed t Ithis
effect, that the prilrity rankings that [ne achieves in the return [f a Gl1gle
search may differ frlm time t[/time, depending [h a number [f factlts that
are incltp!rated intl|the underlying sl ftware that drives the GL1 gle search
engine. Thus, a search that may reveal plkerstars.net as, say, a third hit [n a
GlIgle search, say, at the beginning [f 2009, may prlduce an entirely
different result in 2010, depending upln all s(tts [f variables. Such is the
dynamic nature [ f infl rmati[h [n the internet.

[79] Prifesst Marshall als!] went [n t[] clhsider the issue [f the
PlkerStars brand image. He clnsidered that the advertisements prim!ted
plker as a game, where [he cluld learn tl/be a gl1d plker player with{iuit



risking any mlhey. The issue [f the PlkerStars brand appeared t[| be
sec/ndary. Prlfesst Marshall attempted t[ | draw an anall gy between the
PlkerStars brand and the brand name Unilever, suggesting that they were
bl th umbrella brands. Regrettably, this anall gy failed because underneath
the Unilever umbrella brand are a number [f different priduct names,
nltwithstanding that the name Unilever may appear uplh packaging and
advertising.  In this particular case, the brand name PlkerStars is

incrplrated intl jthe “pr[ duct” websites.

[80] Prifess't Marshall alslJgave evidence ablut the varilus mltivatilhal
factlrs that may have an impact up[n hiw viewers [f the advertisements
might resp nhd tlJthem. He referred tl\clhcepts [ f high [t I[w inv[Ivement,
which he described as perceived persinal relevance. He stated that under
10w invlvement, decisil hs are [ften driven by em!tilns if the message has
any affect at all. This is because the pers[h expl sed t/ 'the message dl es nlt
have any abiding interest in the t' pic. Under high invIvement, a cl gnitive
respl hse is made where the arguments presented in the message are matched
tl] experience and mltivatiih and a llgical decisilh is made. This was
particularly the case in the APPT advertisement, where thl se whlImight be
likely t[Ibe affected by the advertisement wluld be high inv[1lvement pel ple.

[81]  Prlfess/t Marshall als[ Igave evidence up[h the affect advertisements
wluld have [h viewers generally. He stated that

“It was impl ssible t[ ' kn[w whether playing plker [n p[kerstars.net
wluld lead sl imelhe t[ Ipr{ gress t[Jgambling whether in New Zealand
't [verseas. Much wluld depend uplh a persin’s mltivatilh,
tl gether with a number [ f variables and what he described as a while
plethlta [f “what-ifs”, such as religilus tenets, tl] admirati(n t[]
prifessil halism, which cluld have an impact up'h the clhnectilh
am/[ng different grl ups [ f viewers”.

And he went [ 1 tl]say

“I think it is idle speculatil n t[Isay that a viewer might see [he [{ the
advertisements and prlgress tl] gambling [verseas. The mlte
relevant questiln is d[/pelple whlbec/ me prlficient at plker frim
using plkerstars.net aut! matically want t[/bec/ e serilus gamblers
using, It example, plkerstars.cim? The answer is clearly nl} unless



they first fltmed an intenti[h t[]gamble [hline and is simply using
the pl kerstars.net side as a vehicle”.

[82] He alsl/clmmented that [thers may have an intentilh t[/play plker
well in a sl cial setting and they wluld chlIse t/luse the pl kerstars.net site.

[83] The secind expert whilwas called flt the defence was Mr Dam/n
Rasheed, wh(lis a Chief Clnsultant [ fiBus Media Ltd. He described iBus as
the wltld’s largest pl ker media c[ mpany. It has a number [f plker websites
and is the [fficial internet prl vider [ c[verage flt the majlt plker tlurs and
tlurnaments arlund the wltld, including W(tld Series [f Plker, Eurl pean
Plker Tlur and the Asian Plker Tlur. The inflimatiln [h the c[mpany’s

flagship site, www.plkernews.c/ m, was translated int[127 languages [ther

than English and receives m[te than 10 millil h unique visit'ts per m[nth [h
a wltld-wide basis. He stated that Pl kernews is recl gnised as an industry
leader in the delivery [f plker news and infltmati'h t[|clhsumers. Mr
Rasheed was well versed in issues surrlunding especially [hline plker
playing and the utilisatil nh [f the internet as a means [ f facilitating a play [
plker. He was able t[Igive evidence nlt [nly [n issues surrl unding plker

but ass[ ciated usage | f the internet in a general sense.

[84] Mr Rasheed alsl! presented a clhsiderable am[unt [f statistical
infl tmatilh, derived frl i the internet and helpfully ass| ciated with the dates
upl[n which the infltmatil n was derived and, theref! re, f[+ which perild [f

time it was relevant.

[85] Mr Rasheed climmenced by explaining the nature [f plker and the
variables [f that game and gave evidence abl ut plker infl rmatiln sites based
"h what he described as Alexa.c[im rankings. He went [h t{]describe what
Alexa was and what it did and h(w the infl rmatil n was interpreted.

[86] He then discussed the m[tivatilhs that pelple might have ft playing
plker, particularly flcussing upln the entertainment value that may be
asslciated with [hline play. He went [h t[] discuss [ther flims [f

entertainment available [n the internet, including chess and what are referred



tl]as “massively multi-player [nline rlle playing games” [+ MMORPGs. He
gave the game “W(tld [f Warcraft” as an example which, with 11.5 millilh
mlnthly subscriptiihs in December [f 2008, was the wlild’s mlst
subscribed MMORPG and which held the Guinness Wirld Recltd fIt the
m! st plpular MMORPG by subscribers.

[87] The flcus [T his evidence was uplh the entertainment value [ f [nline
play and he clncluded that 6% [f plker players played [hline fit the
plssibility [f material financial gain. He alsl] gave evidence ablut plker
tlurnaments and what happens at them. In this regard he stated “when
playing flt real mlney, plker can be either played in t[urnament [t cash
game fltmat. T[urnaments usually require an entry fee t'/be paid, which
includes a buy-in and an additil hal payment t[Ithe hluse. F[t example, an
entry fee might be stated as $33 + $3, where $33 buy-in gles t[]a prize p[11
tl] be distributed t[]the tip 10% [f clmpetitits at the clmpletiinh [ the
tlurnament (paid prl) rata) and the $3 is the prlfit that the t[urnament
tganiser takes fr[im each participant. Entry fees generally range friim 5 —
10% [f the buy-in amlunt. This structure is true flt blth [hline and [{fline

play.

[88] Cash games d[In[t require an entry fee. The hluse takes a percentage
“ut [f each hand played, which is knliwn as “the rake”. Generally, the
percentage f't [hline in plker is 5% [T the plt, capped at $3, althlugh this
varies frlm site t[Jsite and limit t[/limit. Offline venues [ften take a higher
percentage, due tl[] higher [perating clsts, clupled with the fact that
clmpetitilh aml[hgst [ffline venues is nlt as strlhg because [f the
gel graphical 1/ catil hs and the venues being spread.

[89] Mr Rasheed then went [ t[]discuss why it was that pelple wluld
chilse tlplay plker [hline and gave dem![ graphic infl rmati[ h ablut the age
griups whilare m(st likely tlplay [hline plker. He clncluded that pelple
play free [mnline plker flt entertainment value, tl) qualify fir [ffline
tlurnaments, t[practice and impr{ve their game and t[|prlgress tl playing
f't mlney [h line, shluld they feel they have imprived sufficiently. Mr



Rasheed als[/gave evidence ab/ ut h[iw members [f the general public kn W
where t[ Iplay [hline plker. He stated:

“Typically, members [T the public whilwish t[Iplay [nline pker
will enter a site thrCugh either

(a) Directly typing in the uniflim reslurce ll[cat[t URL — this
specifies where an identified res[urce is available and the
mechanism flt retrieving it.

(b) Referral sites, [t
(c) Search engines.

Direct traffic represents users that directly type a URL int[]a web
brlwser. F(r example, a user whl] saw the www.p[Kkerstars.net
advertisement [h TV might type in www.p[kerstars.net directly int[]
a search briiwvser. This user will be captured under a direct traffic
banner. Search engines are anl ther mechanism by which users find
plker r[Tims. Users typing specific key wlrds might click thr[ugh
an [perat[t’s website if that perat(i’s website c[imes up high in
search results”.

[90] Mr Rasheed gave evidence [ f the t[p 50 key wltds that pel ple use t[
enter the iBus site www.plkernews.c/ m via GLI gle in the 30 days leading up

t[1 20 December 2009. The evidence [f Mr Rasheed then priceeded t!!

cl nsider the different types [f key wltd searches and h{ W many pel ple have
visited particular websites [ver a set perild [ time and he was able t[Igive
graphical infltmatilh which had been derived frlin data available friim
GlIgle in a utility kn[3wn as G[ 1 gle Trends. It was encluraging t[Inlte that
the way in which this infltmatilh was presented was in a much clearer
manner and with better backgr( uind explanatil n than that given by Mr Daley
"f the infl tmati[ h derived Centrall ps.net.

[91] Mr Rasheed addressed the accidental access [f the plkerstars.clin
website. He stated that it has been his experience that users in the
deml graphic infl rmatil h that he presented (which indicated that the highest
use [ f players [f [hline pl ker was within the age range 23 — 26) are likely t[
distinguish between .net advertising and .c[m advertising because users in
this dem! graphic are m( st likely t[Jhave played free plker in the past, either
via pub plker, Facebl [k [t s[ime [ther mechanism, [t will have friends wh(]
have dlnhe s[1 The clncept [f free plker is n't likely t[Ibe fl teign t[Jthem.



He alslgave evidence | f traffic trends flt plkerstars.net and p! kerstars.c i,
utilising Gl 1 gle Trends. He made the fl1l[wing [bservatiln:

“It is p[ssible that sCime users 1[Tking flt the p[kerstars.net wluld
type PlkerStars int[]a search briwser, h[Cwever the majltity [f
visit(ts [h the PlkerStars key wiid t[] plkerstars.clm wluld be
repeat [nes. Thlse users typing in “PlkerStars Blhus Clde” are
players whilare specifically 1[Tking flt mhey gambling and nlt a
.net site.  Blhus cldes are a feature [f m[st [hline plkers r[Tims
that enable players t[be eligible f{t a cash blhus up[n their initial
deplsit. The rest [f the key wlids are clearly nlt related t[]the
advertisement plkerstars.net, being generic in nature [t a
clmpetit[1’s brand”

[92] He alslIclnsidered the likelih(Id [f the user typing plkerstars.clm
directly int[Ja web br[wser rather than plkerstars.net t' /be 1[3w. He [bserved
that in the advertisements, p!kerstars.net was widely advertised and there
was nl]reference at all ti]plkerstars.clm. Evidence frim G[Igle Trends
shlw that users in the United States were extremely likely t[] type in
plkerstars.net, rather than any [ther derivative [f the key wltd PlkerStars
when arriving at plkerstars.net. Similarly, users arriving at plkerstars.cl m

generally d[Inlt type in plkerstars.net t[ Jarrive at their destinatil h.

[93] The third witness fit the defence was the Sales Business
Devell pment Manager fit TV Witks, Ms Sandra Smith. She gave evidence
ablut the [peratilnh [f the Clmmercials Apprlval Blard, which apprlves
advertisements which are tl/be screened and the pricess by which TV3 and
C4 receive televisilh advertisements. She reviewed the advertisements
which had been presented in evidence and clnfirmed that the standard
pricess was undertaken at TV Wlirks and it was verified that the
advertisements had been appr(ved by the Cl mmercials Appr( vals Bl ard and
were subsequently aired [n TV3 and C4.

[94] Her evidence was read t[] the Clurt and there was nll crlss-

examinati[n.



The Law

[95] The charges faced by the defendant have been br!ught pursuant t( /s
16 [fthe Gambling Act 2003. Sectiln 16 privides as fl11[Wws:

16. Advertising Overseas Gambling Pr[hibited:

(1) A pershs must n[t publish [T arrange t[]publish in New
Zealand an [verseas gambling advertisement

2) Sub-sectilh (1) dles n[t apply t[lpublishing [t arranging t[’
publish:

(a) A health message c[hcerning gambling; [

(b) An advertisement flt services t[]prevent, minimise
[t treat harm; [T

(©) A message ablut preventing, minimising [T treating
harm; [t

(d) An advertisement flt gambling equipment intended
fir distributith  [nly t[] buyers [t gambling
equipment; [t

(e) An [Verseas gambling advertisement in which the
publicising [t priim[ti[n [T gambling [t a gambling
[perat(tr is incidental t[] the purplse [f the

advertisement.
3) A persih whl] c[ntravenes sub-sectiln (1) clCimmits an
[ffence and is liable [h summary clhvicti[n t[a fine n[t exceeding

$10,000.

@) The Glvern[t-General may, by Order in Cluncil, restrict
the applicati[n [ this Sectilh, if satisfied that an Order is necessary
t[Jenable New Zealand t[]climply with its internatilhal [bligati[ns
relating t[]trade in services that are [t will bec[me binding [h New
Zealand.

[96] A number [f asslciated Sectiinhs [f the Act must be taken intl]
acclunt. First, the purplse [ the legislatil h, which is set [uit in s 3 which

states:



[97]

The purp(se [T this Act is t[+—

(a) cintr(]1the griivth [f gambling; and

(b) prevent and minimise the harm caused by gambling, including pr(blem
gambling; and

(¢) authltise s[ine gambling and prlhibit the rest; and

(d) facilitate resp[hsible gambling; and

(e) ensure the integrity and fairness [f games; and

(f) limit [Cpplitunities flr crime [r dish[hesty assl[tiated with gambling;
and

(g) ensure that m[hey frlim gambling benefits the cCimmunity; and

(h) facilitate c[mmunity inv[lvement in decisihs ablut the prlvisi[n [T
gambling.

Of implttance are the definitilns. “Gambling” is defined, as is

“[verseas gambling”, “illegal gambling” and slme exceptilhs t[! illegal

gambling, as well as the wltd “publish”. “Gambling [peratit” is als[]

defined, as is the term “remlte interactive gambling”. I shall step thrlugh
these definitil ns [he by [ne.

[98]

[99]

“Gambling” is defined as:

(a) Paying [t staking clnsideratiln, directly [t indirectly, [h the
[utc[me [f sCmething seeking t[] win mlhey when the [utclime
depends wh(lly [t partly [h chance; and

(b) Includes a sales prim[tiln scheme; and

(©) Includes a bl[Tkmaking; and

(d) Includes betting, paying [t staking clhsideratiith [h the
[utcCme [T a splrting event; but

(e) Drlés nlt include an act, behavilur, [T transacti(h that is declared
nlt t[1be gambling by regulati[ hs made under s 368.

Illegal gambling is gambling which is described as illegal in s 9 [t s

17(2). Sectilh 9 prlvides:

(1) Gambling is pr’hibited and illegal unless it is—
(a) authl[tised by [ under this Act and c[implies with this Act and
any relevant licence, game rules, and minimum standards; [t
(b) auth(tised by [t under the Racing Act 2003 and c[implies with
that Act and any regulati[ns made under it; [
(¢) private gambling.
(2) The Tl wing types [T gambling are prlhibited and illegal and are n(t
auth[rised by and may n[t be auth(rised under this Act:
(a) bl Tkmaking:
(b) rem[te interactive gambling

[100] Remlte interactive gambling :

(a) Includes gambling by a persih at a distance by interacti[h thr[ugh a
clmmunicatiln device; but
(b) Drleés nlt include:



(1) Gambling by a persh in New Zealand clhducted by a
gambling [perat[t 1[cated [utside New Zealand.

[101] Itis agreed by Mr McCl ubrey and Mr Billingt[ n that the exceptilh t[]
which I have just referred makes it clear that a pers/nh in New Zealand may
engage in [nline gambling [utside New Zealand as llng as the gambling
‘perat't is llcated [utside New Zealand. Remlte interactive gambling,
which includes Internet gambling is illegal in New Zealand and specifically

prlhibited unless:

(a) The pers h gambling is within New Zealand and

(b) The [peratlt clhducting the gambling is [utside New
Zealand.

[102] A “gambling [perat(1” is described as a persin [t class [f pershs
whlclnducts gambling. The element [ f gambling is critical. If gambling is
nlt clhducted the persin [t entity [ffering the game is nlt a gambling
‘perat't. The entity may wear tw! hats and in sl e parts [fits enterprise
_ffer gambling. Within the cl htext [f the 1l catilh where the gambling takes
place that entity is a gambling [ perat[r. But if the same entity [ ffers training
't tuitith in a card game with[ut the element [f gambling as defined, fit
example in a separate l[ catil n, the entity is nlt a gambling [ perat[ because

the element [ f gambling is absent.

[103] An “[verseas gambling advertisement” means a fltm [f
clmmunicati n that:

(a) Publicises [T prlinltes gambling that is [utside New Zealand [T a
gambling [perat(t wh(lis [utside New Zealand, [t

(b) Is reasihably likely t[] induce persins t[] gamble [utside New
Zealand.

[104] Whilst [n the face [fit it may appear that there are tw( lalternatives t[
an [verseas gambling advertisement, there are three because clause (a)
clntemplates tw(sets [f circumstances separated by the disjunctive “[1”.
Thus, an [verseas gambling advertisement means a fltm [f c[immunicatilh

that:



(i)

(iii)

Publicises [t priml[tes gambling that is [utside New Zealand;
(r

Publicises [t priimltes a gambling [peratlt whllis [utside
New Zealand; [t

A fltm [f c[mmunicatil n that is reas[hably likely t[induce
pers_hs tllgamble [utside New Zealand.

[105] “Publish” is defined as:

(a)

(b)
(©)

(d)
(e
®
(@
(h)
(i)
0)
(k)

Insert [r publish in a newspaper [ [ther perildical published [t
distributed in New Zealand; [t

Sent t[]a pers(n by any means; [t

Deliver tl]a persih [t leave at a place [wned [t [tcupied by a
persin; [t

Brladcast; [

Include in a film [t vide[} [t

Include [n a disc f{t use with a cCimputer; [

Clhvey by electr[hic medium; [t

Distribute by any means; [t

Display by way [ a sign, nltice, p[ster [T [ther means; [T

Stltre electrlnically in a way that it is accessible t[Jthe public; [
Bring t[]the nltice [T the public in New Zealand in any [ther
manner.

The fl tm [f publicatiln in this case is by means [ brl adcast.

[106] Mr McClubrey als'|advances the argument that, after taking int[]

acclunt the purp/ses [f the legislatiln clhtained in s 3, the Act must be

given a purplsive interpretatiin. This argument he advanced in answer t[|

Mr Billingt'n’s [pening submissil n that criminal statutes must be cl hstrued

strictly. Mr McClubrey made reference t[]the Privy Cluncil decisi(n in

Karpavicius v The Queen® — a case [h appeal frim the Clurt [f Appeal in
New Zealand. L[td Steyn stated:

“In a mlte literal a stage, it may have been said that the wlids [T
s 6(2A)(c) [f the Misuse [f Drugs Act 1975] are capable [T bearing
either a wide [ narr[ meaning and the fact that a criminal statute
is invllved requires the narr(w interpretatiin t[] be ad[pted.
Nlwadays, an apprlach clhcentrating [h the purplse [f the
statut[ty prlvisi(n is generally t[] be preferred: Criss, Statutlty
Interpretatih 3™ Ed 1995, pp 172 — 175: Ashwlith, Principles (f
Criminal Law, 3" Ed 1999, pp 80 — 81. This is reinfltced by s 5(1)
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[f the Interpretatiln Act 1999 (New Zealand), which prliides that
the meaning [f an enactment must be ascertained frlim its text and in
light [T its purpse”

[107] Mr McClubrey stated that a purpl siveapprach means that [he takes
int[] acclunt that the purpise [f the Gambling Act 2003 is t[] regulate
gambling which it is able t[1d[Jwithin New Zealand. It is c[hceded that the
New Zealand Parliament cannlt regulate matters [Verseas, whichis why
rem!/te interactive gambling is prlhibited within New Zealand. It is nlt
prihibited if itis gambling by a pers'h in New Zealand whl]engages in
internet gambling® chducted by a gambling [perat't 1l cated [utside New
Zealand. This nlt [hly recl gnises cl nstitutil hal and sl vereignty issues but
alsl] the reality [f m[dern-day climmunicatiihs and the internet. Mr
McCl ubrey argues cl trectly that rem/[te interactive gambling c[hducted by a
gambling [perat't [ cated [utside New Zealand must take place s/ mewhere
and flt the purpises [fs 16 [f the Act, it [ught t[1be held t['be gambling
which is [utside New Zealand. This interpretatiln, he argues, is nlt
dependent up/h technical evidence and it is sufficient that the gambling

‘peratlt is 1 cated [utside New Zealand and, in this case, at the Isle [ f Man.

[108] That being s} the gambling itself is [utside the regulatlty framew![rk
f the Gambling Act. The reality [f the matter is that [Verseas internet
gambling can result in 1[$ses t{/New Zealand because [ verseas [ perat!ts are
nlt subject t' /New Zealand taxes and gambling levies and the prl fits d[ n[t
benefit New Zealand c/mmunities. Thus, gambling [n plkerstars.c/ i,
being gambling [utside New Zealand, justifies the prlhibitilh against
inducing persins t[]gamble [utside New Zealand, that being within [he [t
m!te [fthe purp ses [{the legislatil h.

[109] It is a s[mewhat an[mallus situatiin that althlugh engaging in
rem!te interactive gambling with a gambling [perat(t [utside New Zealand
is nlt prlhibited by the Statute, the publicatiin [f inflimati[n ablut the
existence [t availability [f such gambling facilities is slI prlhibited. It is



quite clear that the purp!se [f the legislatiln is t[prlhibit the disseminatil h
f advertising which wluld make New Zealand citizens aware [ the
existence [ f these [Vverseas facilities and which wluld, furtherm!(te, prevent

any actilh which may induce them t[Juse such facilities.

[110] Althlugh the flcus [f this particular case has been uplh remlte
interactive gambling, the same cluld apply t[lany advertising [f gambling
perat(ts, such as casinl[§ [utside New Zealand, [t any advertising that may
induce pelple tl] gamble [utside New Zealand. Thus, the prlhibitilns
clntained in s 16 are designed t[]deny t[]New Zealand citizens advertising

infltmatilh ablut any [{fsh{ te gambling facilities.

The APPT Tl urnament

[111] I shall first clnsider the nature [ f the APPT Tl urnament and whether
't nlt this, in fact, invllves gambling, flt this is relevant t[]the amended
charges alleging the publicising and prim(tilh [f gambling [utside New
Zealand. Asslciated advertisements inv(1lving the priim(ti(h [f a gambling
‘perat(t als/Ic[me int[ /play in this regard because if the APPT Tl urnament
dles nlt invilve gambling, then there cannlt be a gambling [perat/t
invilved because a gambling [perat(t is a persin [t class [f persins whl]
clhducts gambling.

[112] Mr McClubrey’s argument is that in the APPT a player pays a
clhsideratil n, which is the entry fee, either directly [t indirectly [n the
“utclme [f the plker tlurnament where the player seeks t[| win mlney,
which is the prize plt, when the [utclime depends whllly [t partly [hn

chance.

[113] Mr Billingt[n distinguishes this with what he termed “wagering”
upln the [utcime [fthe plker tlurnament [t a game [{ plker. He made the
distinctil h between a pers[h whllruns a hltse in a hltse race, whl]pays an

entry fee and wh(] when the hltse crisses the line first, wins prize m[hey.

? An aspect [f rem!te interactive gambling



In such a situatil n, argues Mr Billingt[n, there is n[]gambling. The same
persi h, hl wever, may make a wager with the TAB up[h the [utc[me [f the
race and Mr Billingtln acknlwledges that this clearly falls within the
definiti'n [ f gambling.

[114] It is argued by Mr Billingt/ h that the APPT Tl urnament is similar.
The entrants pay their entry fee, which then clmbines intl]a prize p[ [1. They
receive plker chips but the plker chips are nlt in any way related t'] [t
representative [f the sum [f the entry fee. The plker chips, which are
acquired during the clurse [f play, are nlt redeemed fl t any m[hey flt they
dlnlt have a face value. Rather than wagering up[hn the [utc/me [f an
event, the c mpetit/ ts play tl/the end [ f the c[mpetiti[ n and then th[ se wh(
are ranked within the t[p 10 split the prize p[ 11 between them, althlugh nlt
equally. This, c[ntends Mr Billingt(n, is n[t gambling. It is playing flt a

prize.

[115] It seems tl/me that the definiti[n [ f “gambling” in this c[ htext means
the paying [t staking cl hsideratil h [ the [utc[me [f a plker game, seeking
tlJwin mlney as a result [{ that stake, when the [utc[me depends whilly [t
partly [h chance. Nltmally, in a plker game, the wager [t the staking [f
clhsideratil n takes place during the varilus betting rlunds, particularly in
the plker game knlWwn as Texas Hldem, which has been a feature [f this

particular case.

[116] If Mr McClubrey’s analysis is clirect, any activity [fa clmpetitive
nature, which inv[lves the payment [ an entry fee and the winning [ f a cash
prize at the end [f it, where there is an element [ chance inv[lved in the
“utclme, wluld clnstitute gambling. F[tr example, many spltts games
inv[lve an element [ f chance. Yachting, f't example, depends n''t [hly up[h
the skill [ the yachtsmen but als[|[n chance fact/ts such as sea state, wind
and the like. It c[uld n[t be said that a c[ mpetitil h inv[lving the payment [
an entry fee by participating yachtsmen t[ Jenter a sailing race with a divisilh
fthe pl11, being an accumulatil n [{ the entry fees, at the end [ { the race can

am/[unt t[]gambling, even alth[ugh there is an element [ f chance inv[lved.



That is emphasised by sub-paragraph (d) [ f the definiti[ n [ f gambling which
“includes betting, paying [t staking clhsideratiih [h the [utclme [ a
splrting event”. Clearly paragraph (d) catches splits betting but if Mr
McClubrey’s example is clirect, engaging in a spliting c/ mpetiti[n where
there may be a cash prize at the end [f it derived fr[m the payment [ an
entry fee at the beginning, where there may be an element [ f chance, means
that nlt [nly are the participants actually gambling (which is certainly
friswned upn) but thise whl]are wagering up/n the [utc[me are alsl]
gambling.

[117] T dl0nlt clnsider that the way in which the APPT is structured
amlunts t[| gambling. It dles nlt inv(lve the payment [f clhsideratilh
based up/n the [utc[me [ the game. It inv(lves the splitting [f a sum [f
mlney derived frlim payment [f entry fees between the winning players.
Althlugh plker is usually assl ciated with sime flrm [f gambling, because
players in the T urnament d[/nl[t make side bets [n the [utc/me [ each
hand that element [ f wagering upl[h the [utc[me, [ paying c/nsideratiln [t

a stake, is nlt present.

[118] It is therefl te my view that the element [f gambling is absent frlm
the charges inv(lving APPT. Fl[t that reas[n, the pelple whilare [perating
the tlurnament are n't, in fact, gambling [ perat[ts. That is because they are
nlt, [h this [ccasilh, actually c[hducting gambling. They are c[ hducting a
clmpetitilh inv(lving the game and play [f plker. F[r that reasin, the
charges clntained in infltmati'hs numbered 080045055585 t[]
080045055590 must be dismissed. If I am wrlhg, hlwever, there still
remains the [utstanding issue [f whether [t nlt the plkerstars.net
advertisements prim/ted a gambling [perat(t [utside New Zealand [t
am/ unted t[/the publicati[n [t prim/[ti[n [fgambling [utside New Zealand.

Gambling In [r Outside New Zealand

[119] In the clurse [f his cll§ing argument, Mr Billingt'nh devellped an

interesting alternative argument, which depended up/n a finding that the



advertising flt plkerstars.net was, in reality, advertising flt plkerstars.cl .
He devell ped his argument in this way. The gambling [ ffered was a fltm [f
gambling that is permitted, which relies up[n substituting pl kerstars.net flt
plkerstars.c[in and that the gambling [ccurs in New Zealand because the
sl ftware applicati(h, payment and any subsequent betting arises frim
dwnllading the applicatiin in New Zealand. This rests, he argued, up/h a
clhsiderati(h [T the principles in DCw Jlnes & CLInc v Gutnick. *°

[120] Initially, I had siime c[hcerns ablut the utilisati(n [f the Gutnick case
tljustify the argument. That case is distinguishable [h a number [ f gr[unds,
nlt the least [f which is that it is a case ablut whether [t nl[t an Australian
clurt had jurisdictiith in a defamatilh actilh and depended up'h the
publicatilh [f defamatlty material in Australia. Hlwever, Mr Billingtlh
devell ped the argument t[Jsuggest that because [ ne d[wnlladed the s ftware
in New Zealand and because [ne prlvided credit card payment in New
Zealand and because any activity inv[lving the betting t{ [k place in New
Zealand, that the gambling activity is nlt [ ffshite but, in fact, is within New

Zealand and is n[t [ verseas gambling.

[121] This argument has sl e initial attracti(n, particularly frim a
technical plint [f view. It recl gnises the reality that utilisatiin [ the
internet dles nlt invllve the user in New Zealand being “virtually
transp|tted” tlanl ther 1l catil n but really means that all [ the data that is
Ilcated [n a remlte server, [t a remlte clmputer, is accessed and
dlwnlladed [ntl]the user’s c/mputer in New Zealand. All the necessary
activities undertaken by the user take place in New Zealand. Accltding t[]
Mr Billingt[ h, [ this technical basis, the [nly thing that happens [ffsh(te is
that the data is prlcessed [ffshite and then fed back and returned tl]the

user’s ¢/ mputer in New Zealand.

[122] Nltwithstanding the technical attractil n [ the argument, it fails when
"he clhsiders that this type [f activity, in fact, is specifically defined in s 4 [ f
the Gambling Act 2003, under the heading [f“Remlte Interactive
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Gambling”. Reml te interactive gambling includes “gambling by a pers(n at
a distance by interacti h thrl ugh a c[ mmunicatil h device”. Furtherm!te, the
activity inv[lved where the user engages in rem!te interactive gambling,
using an [verseas server, is, as has been [bserved, permitted. In additi’h
rem/te interactive gambling is specifically prihibited in New Zealand.'' TOJ
suggest that the gambling takes place in New Zealand via a remlte
interactive site is [f little avail, flt there are prlvisilhs in the law which
address thise whil wluld aid, assist [t enclurage the climmissilh [f an
_ffence. F[t these reas/ ns, Mr Billingt' nh’s argument, nlvel th(ugh it might

be, must fail.

The Nature [ the Advertising

[123] I shall n[w turn t[]the majlt issue in this case, which inv[lves a
clhsideratiin [f the nature [f the advertising. Firstly, it shluld be
acknlwledged that a number [{ facts were admitted fl t the purplses [f the
case and required nl Jpr[ [ f. The fl1l[ wing facts are these:

(a) The defendant, TV Wirtks Ltd, is a c[mpany registered with
the New Zealand Clmpanies Office and [perates televisilh
channels TV3 and C4.

(b) On the certain dates, TV Witks Ltd brladcast 'n either TV3
't C4 the advertisements which are the subject [f the
charges.'? The relevant definiti‘hs c[htained in the Gambling
Act were als[ Jackn wledged

The case fir the prisecutiin depends up'h the use [f the brand name
PlkerStars, the similarity between the tw(]websites, distinguished [nly by
their .c[m and .net suffix, and the c[ntext within which the advertisements
were placed, particularly during the clurse [f the screening [f the
prigramme Celebrity Jl ker Pl ker. Reliance in this regard is placed up[n the
evidence [ Prlfess(t Tl dd.

'" Gambling Act 2003 s. 9(2)
12 Set [utin paragraphs [25] - [28]



[124] It is implttant t[Inlte that nlt all [f the advertisements were screened
during the clurse [ Celebrity J ker Pl ker but [hly th( se inv[1ving the sp[tts
players.

[125] Althlugh the splrts palyers advertisements appeared during Celebrity
Jlker Plker, which was a prlgramme ablut celebrities gambling with a
certain entertainment aspect behind it, [ne has t'/1[ Tk at the advertisements
themselves. It seems t[]me that it is n[] accident that well-kn3wn sp!tts
players were numbered am/hg the celebrities whi| were playing [h the
prigramme and spltts players featured in the advertisements. This at least
privides part [f the clntext up[h which the prlsecutinrelies. The
prigramme Celebrity Jiker Plker was intrlduced as being presented by

plkerstars.net.

[126] The plkerstars.net 1 gl]features in sime [f the backgriunds during
the prlgramme. The plker player Lee Nels[n appears as a guest [n the
prigramme t[]explain siime [f the intricacies [f the game. HlWwever, the
flcus [f the prlgramme is uplh the playing [ the game by the celebrities
and althlugh the plkerstars.net 1 gl |appears frlim time t[]time, it is very
much in the backgriund. If there is a subliminal message, it lies within the
asslciatilh [f the 10 gl Iwith the televisilh prl gramme, it is that viewers can

play plker [nline using p[kerstars.net.

[127] Of mlre significance, h{wever, are the advertisements themselves.
The splrts players advertisements fl cus upln the devel pment [f a skill set
and equate training flt spltt and achieving the necessary skills t[/play well
as being [n a par with practicing the playing [ f plker and devell ping the
playing skill sets in that game. The implitance [f training and practice are
themes c[mm[n t[Jall the advertisements and in the Bl eken advertisement,
menti'h is made that [he can, with priper training, act instinctively. The
message behind the advertisements is the necessity [f skill acquisitiih tl]
beclime an effective plker player. Hlw dles [he acquire such skill?
Thriugh gling [nline and using plkerstars.net. It is clear and recl gnised

that there is a gambling element inv[lved in plker but viewers are clearly



advised that this is a “nlIrisk” website. It is n[t a gambling website. Users
can play fit free. They can dl/s[It[lenhance and hlne their skills. There
appears tl/be nl]suggestilh whatslever that [nce their skills have been sl
hined, they can shift t[] plkerstars.ciimn and play fit real miney. That,
decisiln sl mewhere further d[ wn the track, will inv[lve an entirely different

set [f criteria.

[128] Similarly with the Hachem/Nels[h advertisement. This
advertisement depicts tw( highly skilful plker players whiJhave made large
sums [ fmlney. Butthe underlining message in the advertisement is that this
is nlt simething that just happened. It required the devellpment [f the
necessary skillset and the necessity fit practice. Once again, p! kerstars.net
privides a free risk-free website envir hment where [he can play plker and
devellp the necessary skillset [t just play flt the purplses [f entertainment
with[ ut putting anything in the hazard.

[129] I have already made sl ine [bservatil ns ablut whether [t n[t APPT is
gambling and, thus, whether [t nlt the pelple, the [peratiis therelf, are
gambling [perat(ts within the meaning [f the definitiln clntained in the
legislatith. The plkerstars.net advertisement is nlt a gambling
advertisement. What the APPT advertisements d[] h[3wever, is enable the
user at plkerstars.net t[]qualify f't APPT. In this respect, the flcus [f the
advertisements is a little different. It is directed tlwards the use [f
plkerstars.net f t a purplse [ther than entertainment [t acquiring skills. It
emphasises the thrill [ f the c[impetitil n that is ass! ciated with play in a plker
tlurnament. It emphasises, t[ 1] that [he may qualify flt participatil n in the
APPT tlurnament by playing plker at the nlh-gambling website [f

plkerstars.net.

[130] The advertisement flt APPT emphasises that plkerstars.net is a nl n-
gambling website but the thrust [f the advertisement is tlWwards qualifying
fir APPT. If it were the case, and I have held that it is n[t, that APPT did
inv[lve gambling, there is little d[ ubt that the APPT advertisement published
and primlted gambling [utside New Zealand, in that it encl uraged pel ple t[



gll[n tl/the plkerstars.net website t[Iqualify fit that purplse. Similarly, it
wluld am[unt t[Ithe publicati(n [fan [verseas gambling advertisement fl t a
gambling [perat/t, namely the pelple behind APPT. Hlwever, because [ f
my hllding that APPT dles nlt invilve gambling, that element [f the
_ffence has nlt been established.

[131] It therefl te falls n[w tlJc[hsider whether [t nlt I am satisfied bey[ hd
a reas hable dlubt that the plkerstars.net advertisements featuring
Hachem/Nels[h and splrts players were, in fact, [verseas gambling
advertisements. Effectively, this means that I must be satisfied that these
advertisements were, in reality, advertisements fl t p kerstars.c i rather than
plkerstars.net. The prlsecutiln has relied uplh the utilisatilh [f the brand
name and the distinctil h between the .c/im website [h the [he hand and the
.net website [h the [ther. Mr McClubrey characterises this distinctilh as a
distinctilh with[ut a different. In essence, the prl secutil h argument is that I
shluld be satisfied bey hd a reas[hable dlubt that the .net website is
syn[hym/[us with the .c[m website.

[132] This argument must fail f{t a number [f reas(hs. The first is t[
clhsider the nature [f the c[py clntained in the advertisements. This nlt
‘hly invllves the wlrds that are used in the vlice-[ver but the visual cues
that appear thr ughl ut the advertisement. In blth the splits advertisements
and the Hachem/Nels/n advertisements, what is being advertised and
referred t/Jis a free website that dl es nlt invIve gambling. That message is
repeated thrughlut all [f th{se advertisements. There can be nlJsuggestil nh
that plkerstars.net invilves gambling. Even althlugh there is striking
similarity between the plkerstars.net and the plkerstars.clm websites, what
is under clnsideratiln in this case are the advertisements. The emphasis
upln the free nature [f plkerstars.net and the fact that it is n[t a gambling
website clearly distinguishes it frim the .clm site, which is a gambling

website.

[133] Seclndly, the .c[im website is nt mentil hed at any time. Unless the
user knew [f the existence [fthe .c[m website, n[Jass[ ciati[n c[uld be made



between PlkerStars and that particular website. The [nly [ther way that a
user might c[me tllkn[w [f the .clm website may be thr(ugh utilisati’nh [fa
search engine. But that has nl thing t[/d['with the advertisement. It inv[lves
the utilisatiln [f an entirely separate medium, namely the internet and the
utilisati'h [f a search engine and the results that it turns up are subject tl'a
large number [f variables. Thus, there can be nl] guarantee thata search
using the search term PlkerStars will aut/matically return plkerstars.clm
and that that return will be [ f a sufficiently high ranking t[mean that the user
will say t[JThimself — Ah ha! P[kersStars, that must be the site” - and gl /t[]
it.

[134] I have already expressed my cl hcerns with the evidence [ Prlfess/t
Tldd in her clhclusilh that the websites are sl strikingly similar as t[result
in c[nfusilh [h the part [f internet users. As I have already said, internet
addressing is nlt[ tilusly unfltgiving and what is suggested by the Pr[fess[t
is that the user wluld have t[Imake three mistakes in typing the web address
suffix. I think that p[ssibility is t[[/rem[te and certainly dles n[t take me
past the thresh(1d [f bey!nd reas/ hable dlubt that the intentil h behind the
plkerstars.net advertisement was tlrely uplh that level [f err(t [h the part

[T internet users.

[135] A third reas/n flt rejecting the suggestil n that the .net and .c[ i sites
invilve a distinctiln with[ut a difference lies in the very nature [f internet
addressing itself. As I have already [bserved, .net and .clm are glibal tip
level dlimain name (gTLD) suffixes. They are asslciated with an internet
pritlcl]l number. That internet pritlcl]1 number clhnects the user tl]a
particular wlrldwide web server, after checking that the d[imain name exists
'h a dlmain name server and that it is ass[ciated with a particular internet
pritlcl] number. The navigatil hal realities [ f the internet mean that there is
a very significant difference between web addresses [f any nature, be they
between .clm, .net and .[tg, even althlugh they may be ass! ciated with a
similar dlmain name. Terms such as “distinctiln with[ut a difference” and

“techn(1[ gical neutrality” frequently chceal [bjective techn!1[ gical realities



and, with the greatest [ respect t{]/Mr McClubrey flt his use [{ the term,

that is the case here.

[136] It is my view that there is nllclnfusiln at all that arises fr[in the
Hachem/Lee [t splits stars advertisement flt plkerstars.net. They are

clearly advertisements flr www.plkerstars.net, which is nlt invllved in

gambling and, therefl re, is n[t [perated by an [Vverseas gambling [ peratlt
because gambling is nlt being [ ffered. It is clear, because [f the nature [f
the activity, that the .c[im side is a gambling website and, thereflte, run by a
gambling [perat't but, in my view, what I am being asked t[! dl] in
clhcluding that the advertisements fitr plkerstars.net are, in reality,
advertisements flt plkerstars.clim is t[] embark up/n a speculative leap
rather than [he that can be justified by [bjective evidence [t by inference. I
am satisfied that the evidence [f, particularly, Mr Rasheed and Prlfess|t
Marshall is m[te c[hvincing than the evidence that has been presented t[ ime

by Prifess(t Tl dd.

[137] There are a number [f [ther factlts, h{wever, that enhance my
clnclusiin that there is a distincti'h between the twl | websites alth/ugh I
emphasise that it is the advertising [ the plkerstars.net website that must be

the fl cus [fthe enquiry. I shall mentil h them briefly as fl 11[ws:

(1) Althlugh the websites are similar in terms [f visual

presentatil h, the way in which they [perate are quite different.

(i1) The sl ftware that is prl vided by the .net site is quite different
frim the s/ ftware that is pr{vided by the .c[m site, in that the
.clm site has a cashier facility, whereas the .net sl ftware dles

nlt.

(ii1)) The end user licence agreements fit the .net site differ

significantly frlm the .c[in site.



(iv)  Asslciated with the .c[im site are varilus embedded links t[]
"ther activities including the APPT. These are absent fr[m
the .net site. The .net site is a play flt free site and that is all
that it [ffers. The .c[im site has blth gambling and play flt

free facilities inv[lved with it.

Clnclusiln

[138] I am therefite nl[t satisfied beylhd a reas/ hable dlubt that the
prisecutiln has made [ut its case. I am nlt satisfied that the advertisements
it plkerstars.net cl[ hstitute an [ verseas gambling advertisement and, f' t that
reas'n, the element [f an [verseas gambling advertisement, prlinlting a
gambling [perat[t [t inducing pers[hs t[Jgamble [utside New Zealand, must
fail and all [f the inf[tmati[ns must, therefl e, be dismissed.

David J Harvey
District Clurt Judge
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